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I ntroduction and Executive Summary

This Generic Environmental Impact Report (GEIR) summarizes the results of an evaluation of
the Waste Site Cleanup Program authorized by General Law Chapter 21E (the Massachusetts
“Superfund” Law). Chapter 21E gives the Department of Environmental Protection (DEP) the
task of ensuring that releases and threats of release of oil and hazardous material are cleaned up
by the parties responsible for them.

In 1992-3, DEP substantially redesigned the Commonwealth’ s Waste Site Cleanup Program to
speed the assessment and cleanup of releases of oil and hazardous materials to the environment.
DEP and the Board of Registration of Hazardous Waste Site Cleanup Professionals have
evaluated this program to see how well it has worked over the past five years. This evaluation
satisfies three commitments to review the 21E program:

by relying heavily on the expertise for site assessment and cleanup in the private sector,
the 1993 program represented a very different approach from that taken by other states
and Massachusetts in the past to ensuring that disposal sites are adequately addressed.
When the program was implemented, DEP promised to evaluate it when the agency (and
other stakeholders) had gained some experience with it, to identify areas that need to be
improved;

Executive Order 384, signed by Governor Weld on February 9, 1996, required a
comprehensive review of all Commonwealth regulations, including DEP s regulations
implementing the 21E program; and

MEPA Certificate #9307 (issued on March 26, 1993 for the revisions proposed in the
regulations implementing c. 21E, the “ Massachusetts Contingency Plan,” or “MCP’)
required DEP to file a generic ENF to determine whether a generic EIR should be
prepared to evaluate the new program’ s effectiveness. This generic ENF wasfiled in June
1997. Theresulting MEPA Certificate #11203 (issued on August 8, 1997), required DEP
to prepare a generic EIR to ensure maximum public awareness of and input into DEP' s
program review. Appendix 2 contains a copy of this Certificate and public comments
submitted on the June 1997 generic ENF.

Background

General Law Chapter 21E, enacted in 1983, gave DEP the task of ensuring permanent cleanup of
oil and hazardous material releases by the parties responsible for them.

In 1986, Massachusetts voters overwhemingly approved a binding ballot question that gave DEP
specific deadlines and quotas for finding and assessing hazardous waste sites, ensuring their timely
cleanup, and expanding public participation in the process. But these new requirements led to
bureaucratic and environmental gridlock. The program was based on direct DEP oversight of
assessment and cleanup work, something the agency never had the necessary funding to provide.
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By 1990, the number of known and suspected sites across the Commonweal th far outstripped
DEP s ability to oversee responses at all of them. Fewer than one-quarter of the hazardous waste
sitesin Massachusetts were being worked on actively and only a handful of cleanups were being
completed in any given year. Everyone with an interest in the program agreed that a new
approach was needed.

In 1990, DEP formed a public/private Study Committee to determine what government and the
private sector each did best and to develop a new vision, one ultimately shared by all mgjor
stakeholders, for accel erating cleanups without compromising environmental standards.
Legidation enacted in 1992 and revised Massachusetts Contingency Plan (MCP) regulationsin
1993 expanded the private sector’ srole for cleanup of most sites, focusing limited government
resources on the worst sites and on those tasks that government needs to perform to ensure that
Sites are addressed appropriately.

In the new program, DEP focusesits oversght on themost serious Sites. At lower risk Stes, property
owners and other potentially responsible parties (PRPS) hire state-licensed private environmenta
professionals (known as"Licensed Site Professionas’ or "LSPS") to evaluate site conditions and
overseeresponse actions. DEP auditsthe results at a percentage of al Sites each year to ensure
adherence to date cleanup standards. The Board of Regigtration of Hazardous Waste Site Cleanup
Professonds (the“LSP Board”) licenses and regulates LSPs.

PRPs are required to notify DEP of releases and threatened releases of oil or hazardous materials that
exceed pecific thresholds. Within one year of this natification, all steswhich have not completed
cleanup work must be evaluated using a quantitative ranking sysem and dassfied ether Tier | (A, B,
or C) or Tier Il. At Tier | sites, PRPs must obtain a DEP permit to proceed with comprehensive
response actions, and the most complicated of these (Tier 1A) are subject to direct agency
oversight. At Tier |1 sites comprehensive response actions may proceed without prior approval or
oversight by DEP. Siteswhere PRPsfail to classify their sites by the one year deadline are
classified as “default Tier IB” and risk DEP enforcement. When PRPs have completed deanup
work, they must file Response Action Outcome Statements (RAOs) signed by an LSP to document the
achievement of a permanent or temporary solution.

Other key features of the new program include:

Clear release natification thresholds that screen out problems not likdly to pose sgnificant risks
to public hedlth or the environment;

Opportunities and incentives for deaning up smal problems quickly and reducing risks,
Performance standards that allow theleve of investigation to be set by the nature of the
problem (DEP sets standards but does not dictate how to meet them);

Generic deanup standards for the most common contaminants, €iminating the need for
detailed risk assessment and uncertainty about "how clean is dean enough;" and
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Congderation of futureland use so that Stesintended for commercia or indudtria
development, for example, do not have to be restored to the cleaner conditions required for
resdential devdopment - resulting in considerable cost savings.

Since the new Waste Site Cleanup Program started operation in 1993, there has been a sgnificant
increasein the overall amount of cleanup and number of sites reaching closure. Since the new
program took effect:

Approximately 10,000 rel eases exceeding notification thresholds have been reported to
DEP,

More than 9,500 risk reduction measures have been implemented (approximately 7,300
mandatory Immediate Response Actions and 2,200 voluntary Release Abatement
Measures);

More than fourteen times as many sites' have been cleaned up or closed out in the first
four years of the new program than in the last four years of the old program
(approximately 3,146 sites compared to 225); and

More than 7,200 assessments and/or cleanups (of sites and spills) have received LSP “sign
off” (i.e., aResponse Action Outcome or “RAQ” was filed) to get out of the MCP system
(approximately 1,600 of them for sites that had languished for years under the old rules).

Approximately 90% of all RAOs filed show that rel eases have been either cleaned up to
background conditions (38%) or meet the MCP' s most stringent cleanup leve s (52%), making
the sites suitable for unrestricted use.

Program Evaluation Goals
The Scope of Work for this evaluation identified seven key questions:

Isreliance on the private sector working?
|s DEP focusing where it should?
Are cleanup standards adequately protective of health and the environment?
Are there ways to make the 21E program more cost-effective?
Isthe public being adequately informed of and involved in cleanup decisionmaking?
How should the performance of the program be measured?
How can the MCP be streamlined?
ThIS report seeks to answer these questions.

M ethodology

! Excluding spillsin the old program that were permanently cleaned up under DEP Emergency Response oversight
and 2- and 72-hour releases which achieved an RAO in the new program.
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To evaluate the 21E program, DEP and the LSP Board gathered data from a number of different
sources (described below). DEP also hired a management consultant, TechLaw Management
Consultants, Inc., to review the audit component of the program in the context of overall
compliance and enforcement efforts. DEP reviewed and analyzed the data collected, and, with
the advice of the Waste Site Cleanup Program Advisory Committee’, devel oped the
recommendations and options for program improvements found in thisreport. The LSP Board
also reviewed the data collected and devel oped recommendations for improving its component of
the Commonwealth’s Waste Site Cleanup Program.

I nformation sour ces:

Databases - DEP generated information from agency databases to develop a
comprehensive “picture” of what is happening in the redesigned program (e.g., numbers
of sites/response actions, how long response actions take, status of sites, compliance rates,
where DEP spends its time, publicly funded actions taken, bond fund spending and
revenue data, etc.). Unless otherwise indicated, al datain thisreport isas of March 1,
1998.

Sitefiles- DEP reviewed site files to obtain information not contained in databases,
including the adminigtrative and technical completeness/ adequacy of Activity and Use
Limitations (AULS), the adequacy of background feas bility evaluations and Phase 111
evaluations for Class C Response Action Outcomes, and whether DEP was receiving
copies of notices to public officials that PRPs must make during response actions.

Audit and ingpection results - DEP reviewed audit findings to determine what components
of the MCP the private sector is having difficulty complying with, and reviewed
inspections of treatment systems to see if they were operating properly.

Written surveys - DEP sent surveys to program stakeholders to solicit feedback on how
the program isworking. Surveys were sent to the following audiences:

*  LSPs, DEP staff, environmental consultants, and attorneys,

*  Concerned citizens, environmental advocates, and local officias;

*  Site owners and operators; and

*  Lenders.

Telephone surveys - DEP called key citizen contacts for a sample of Public Invol vement
Plan sites to solicit feedback on how the public invol vement program component is
working.

Focus groups - DEP met with program stakeholders in small focus groups, including
groups of DEP staff, L SPs, environmental/citizen advocates, citizen groups, site owners
and operators, lenders, attorneys, and local officials to solicit feedback on how the
program is working.

2 A list of Committee membersis found in Appendix 2.
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Summary of Major Findings and Recommendations

As noted above, the privatized program, which relies on the expertise and resources of the
private sector, has successfully allowed people who want to proceed with cleanup to do
S0, with minimum involvement by DEP. Essentially, the redesigned program has clearly
accomplished one of its primary goals, which was to remove government-rel ated obstacles
for people who want to proceed with assessments and cleanups.

The program’ s reporting thresholds and incentives for early action (including reducing
risks) have ensured that many small contamination problems are dealt with completely and
quickly once they are reported to DEP. Very small problemsthat are not likely to pose
significant risk for health, safety, public welfare or the environment (and therefore do not
need state attention) are not entering the program.

These changes have allowed DEP to focus its resources on the areas that require
government attention: devel oping standards for making assessment and cleanup decisions,
oversight of oil and hazardous materials emergencies and sites presenting high levels of
risk for public health and the environment, and checking on private sector work to make
surethat it complies with DEP s requirements.

Thereis aneed to improve and continue to devel op the redesigned program in four key
aress.

1. While private response actions have been generally adequate in terms of basic cleanup
decisions, the overall quality of work needs to be improved to foster better confidence
in it by key stakeholders. These stakeholders include citizens and local officials (who
have to live with the results of site cleanups over the long term), real estate developers
and financing institutions (who are involved when property is sold or leased), the
bus nesses and individuals who pay for assessments and cleanups (who want to make
sure that they are getting good advice from their LSPs), L SPs (who have to compete
for business in the market place and need a “levd playing field”), and DEP staff (who
can turn their attention to contamination problems that the private sector is not dealing
with once they are confident that private sector work generally meets established
standards). Key government effortsin this areawill be fine tuning of DEP' s
performance standards, devel opment and implementation of DEP' s compliance
assistance and enforcement tools (including changes in the agency’ s audit program),
and fine tuning of the LSP Board’s program. Ultimatdy, thiswill require an improved
commitment by LSPs and their clients to performing work that meets a standard of
carethat is both reasonable and diligent.

2. Whiletheincentivesfor private partiesto take responghility for addressng contamination
appropriatdy have spurred much “voluntary” cleanup over thelast five years, they are not
aufficient by themselves to ensure that private parties are progressing toward cleanup at al
gtes. DEP needsto devel op enforcement tools and use them againgt parties who are not
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performing response actions. This effort needs to be implemented concurrently with the
recommendation above: the agency needs to focus on both making sure that private work
is adequate and that people who are not meeting their responghbilities do so.

3. Whilethere has been substantia progress on assessment and cleanup of some of the
Commonwesalth’ sworst contamination problems, DEP needsto ook for waysto improve
the efficiency and effectiveness of this component of the Waste Site Cleanup Program.
This effort should focus not only on Stesthat have been classified as“Tier I1A,” but also on
dteswhere risks can be substantially reduced, controlled or diminated through preliminary
response actions. 1n addition, DEP needs to continue to devel op its Site discovery
program, to ensure that major contamination problems are identified as early as possible,
and that the sources of contamination are found and controlled as quickly as possble.

4. DEP needsto continue to update its standards, regulations, and policies governing
decisonmaking about how to investigate and clean up Stes. DEP needsto ensurethat
they are based on current scientific and technical knowledge, and that they permit, to the
extent feasble, flexibility to tailor ceanupsto the usesthat will be made of the Ste.

Since the redesigned 21E program started operation in 1993, it has been nationally recognized for
itsinnovative approach. In 1995, the Program received an “Innovations Award” from the
Council of State Governments. And, over the last several years, the American Society for Testing
Materials and severa other states have adopted the approaches that DEP has devel oped for
identifying and characterizing risks presented by sites, and for making cleanup decisons that are
both practical and protective of health, safety, public welfare and the environment.

The evaluation summarized in this report shows that the Commonwealth has demonstrated its
commitment to finding better ways to protect the environment by capitalizing on the strengths of
the program’s stakeholders.

At the same time, DEP and the LSP Board recognize that there is a need to continue to improve
thisprogram. The redesigned program was based on a balance of the variety of needs of its
stakeholders, and was devel oped with significant participation by affected parties. To ensure that
the program continues to address the needs of these parties in a balanced way, DEP and the LSP
Board invite public comment on the specific findings and options for improvements presented in
this Draft Generic Environmental Impact Report, and look forward to continuing public
discussion.

Written comments on this Generic Environmental Impact Report should be submitted by close of
business on August 25, 1998, to:

MEPA Unit

Executive Office of Environmental Affairs
100 Cambridge Street, 20th Floor

Boston, MA 02203
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The remaining chapters of this Generic Environmental Impact Report describe the findings and
options for improvements in specific components of the Waste Site Cleanup Program:

Chapter 1 examines whether more cleanups are occurring at a faster pace compared to the
old program and whether the MCP tools for reporting and cleaning up sites are working
as intended.

Chapter 2 evaluates the adequacy of response actions being performed by the private
sector and what improvements should be considered to further ensure that cleanups meet
appropriate standards of care.

Chapter 3 examines whether DEP has been able to focus its resources on finding and
ensuring cleanup of the worst sites, maintaining a strong compliance and enforcement
program, and devel oping technical sandards and guiddlines.

Chapter 4 evaluates whether the program’s standards are set appropriately to protect
public health and the environment.

Chapter 5 evaluates whether sufficient public invol vement opportunities are being
provided in the privatized program and whether the MCP provides adequate public review
so that MEPA review of individual sitesis not needed.

Chapter 6 evaluates the cost of conducting response actions and whether there are
opportunities to improve cost-effectiveness.

Chapter 7 contains options for measuring the success of the 21E program.
Chapter 8 contains suggestions for streamlining the MCP.

Chapter 9 is an evaluation by the LSP Board of the LSP licensing program.
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Chapter 1: IsReianceon the Private Sector Working?

A major premise of the redesigned program isthat the private sector has the resources and the
expertise to address the majority of contaminated sites, and that the government should leverage
these resources to the fullest extent possible, allowing it to focus its limited resources where they
are needed most. The primary way the program does thisis through the LSP program. LSPs
make decisions about what is required to clean up sites and provide opinions that site cleanups
meet the MCP' s performance standards. By eliminating upfront approvals from DEP, a greater
number of cleanups can occur in much less time because PRPs do not have to wait for state
approvals. Other ways the program encourages voluntary response actions is by establishing clear
notification thresholds, providing opportunities for early risk reduction, establishing deadlines for
conducting work, and clear endpoints for the assessment and cleanup process. This chapter of the
GEIR evaluates whether more cleanups are occurring at a faster pace compared to the old
program and whether the MCP tools for reporting and cleaning up sites are working as intended.

Completed Cleanups

Since the new program started, 7,465 assessments and/or cleanups (of sites and spills) have been
completed and documented in an RAO: 7,222 signed by LSPs and 243 signed by DEP staff. Of
these, 6,702 (90%) were Class A RAOs indicating that cleanup eliminated or reduced
contamination to levels that pose no significant risk. The remaining 763 were Class B RAOs,
meaning that a release was reported but was shown to pose no sgnificant risk and therefore no cleanup
was needed. LSPsaso signed 138 Class C RAOs, indicating that a permanent solution is
currently not feasible but that a temporary solution eliminating substantial hazards has been
achieved.

In addition to RAOs, 1,157 sites were closed out by means other than an RAQO: private parties
filed 319 Waiver Completion Statements, 73 closure letters, and 260 No Further Action decisions
signed by L SPsin accordance with the MCP stransition regulations, and DEP staff reviewed and
“closed out” 505 gites after determining that a rel ease had been adequately addressed or had not
occurred, or that there was not enough information available to keep the site on DEP slit.
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These numbers _

. e Site Closures
represent a sgnificant (excluding spills and 2- and 72-hour releases)
increase in the pace of
cleanups and site
closures compared to 1200 &
the old program. More 1o
than fourteen times as 1000 ¢
many sites were closed
out in the first four
years of the new 600 “ 636
program (FY 94 -
FY97) than in the last ot
four years of the old ool 250
program 0 6 56 s
(approximately 3,146 0 : ‘ : ‘ : ‘
s|tes compar ed to 225) 1990 1991 1992 1993Fiscall - 1994 1995 1996 1997
For the more serious
Sites, an even bigger increase occurred: in thelast four years of the old program, only 3 priority
sites completed cleanup, whilein thefirst four years of the new program, 68 former priority sites
completed cleanup (these former priority sites all started off in the new program as Tier |A sites,
but most were subsequently downgraded by DEP because they no longer needed direct
oversight).

1400 T

800 T

# of Sites

Theincreasad pace of cleanup has substantially reduced the backlog of Stesthat existed in the old
program. When the new program took effect in 1993, there were more than 6,800 Stesthat required
further action (referred to in the new program as “trandtion dtes*).  Of these, 3,057 have been closed
out in the new program. In contrast, only 564 steswere closed out in the old program. For thefirgt
time DEP has experienced a downward trend in the size of the total universe of sites. Whilethe
Site universe increased every year in the old program, it has decreased almost every year in the
new program. Currently, 53% of all transition sites (3,621 of 6,830 sites) and 67% of new

rel eases (6,326 of 9,380 releases) have been closed out.

For new releases reported more than one year ago (i.e, reported in fiscal years 1994 - 1996), 77%
have achieved an RAO. Sixty-five percent of these releases were cleaned up within one year of
notification. Thisfigure showsthat the new program isalowing the efficent deanup of rdeases. The
remaining releases were Tier Classified, and have five years to achieve a permanent solution.

In focus groups and through surveys, DEP staff, LSPs, PRPs, citizensand others all agreed that the
new program is alowing more stesto be cleaned up at afaster pace. DEP staff reported that they
were ableto focus on higher priority Stesin the new program. In the old program, there was
tremendous pressure to get involved in lower priority Stesthat were undergoing real estate
transactions and/or congtruction. These sites consumed a significant amount of time but were not
always onesthat posed seriousrisks. In the new program PRPs who want to clean up property for sale
or development can do so in most cases without DEP involvement, freeing up DEP saff to focus on
higher priority Stes.
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Overall, do you think response actions ar e proceeding at
afaster pacethan in the old 21E program?

Overall, PRPS reported that the Faster Slower Nochange  Unsure
new program is better, dueto DEP Staff 83% 5% 596 7%
cong stent sandards, the ahility to LSPs 89% 4% 6% 1%
move forward, and the ability to get | Consultants 68% 0% 14% 18%
stedosure Theremoval of Citizens 26% 12% 12% 50%

Health agents 63% 4% 31% 2%

uncertainty has been abig incentive
to move forward; PRPs can better manage schedules and budgetsin the new program. They dso
believed that deanups are more protective, sncelittle problems can be addressed more quickly than in
theold program. PRPs also said that many Stes are being redevel oped that previoudy would not have
been.

L SPsreported that they found the program to be more reasonabl e because they can use risk
assessment to reach cogt-effective solutions to contamination problems, and reported that the program
isalsomoreflexible. LSPsreported seeing more sites moving forward with cleanup.

SiteUniverse
Asof 3/1/98, the universe of sitesin need of further action totals 6,140, and includes 1,407 “pre-

dassfied” dtesthat have not yet reached the one-year deadlinefor Tier Classfication (and must ether
cdean up or Tier Classfy

by this dwline)’ 3’165 Sites Requiring Further Action
Tier Classfied sites’ Total = 6,140

that have five years

from the date of Tier 25007

Classification to

complete a cleanup or
implement a long-term
remedy, and 1,568
“default Tier IB” Sites 1500-|
that have missed the

deadlinefor Tier

Clasdfication and arein
noncompliance. These o7
default sites are subject
to DEP enforcement
(see Chapter 3).

20007

2460

1000

1568

Tier 1A Tier IB Tier IC Tier Il Preclassified Default IB

Rdease Notification

The original MCP (promulgated in 1988) included criteria for reporting sudden releases of oil and
hazardous materials, but provided no guidance on reporting other release or site conditions that

3 76 of the 269 Tier IA sitesareincluded on the federal Superfund National Priorities List (NPL); The U.S.
Environmental Protection Agency (EPA) liststhe number of NPL sites in Massachusetts as 30. DEP' s number is
higher because the Massachusetts Military Reservation siteislisted as 47 Tier 1A sitesin DEP's list.
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warranted an immediate response or on reporting “historical” contamination. Uncertain about
what DEP would consider significant but wanting to comply with the law, private parties would
report almost any amount of contamination discovered. Asaresult, there was exponential growth
in the number of siteswaiting to receive a clean bill of health from DEP.

The broad-based Study Committee that helped DEP redesign the program believed that more specific
reporting thresholds were needed to provide certainty to PRPs and to identify those reeases that could
pose arisk while at the same time kegping locations with minimal levels of contamination out of the
system. In addition, a process was needed to quickly reach adecison that no further cleanup was
needed for samall releases.

The 1993 MCP established three categories of releases that must be reported to DEP: those
requiring natification within 2 hours (e.g., spills above Reportable Quantities and Imminent
Hazards), within 72-hours (e.g., leaking underground storage tanks), and within 120 days (e.g.,
contaminants detected in soil and groundwater above Reportable Concentrations where thereis
no immediate threet to health and the environment). For 120-day releases, if a“Limited Removal
Action” (i.e. theremoval of up to 100 cubic yards of petroleum contaminated soil or up to 20
cubic yards of soil contaminated with hazardous material) reduces contaminant concentrations to
below RCs, no reporting is required.

Sincethe gart of the new program, 10,013 rdeases of ail or hazardous material exceeding natification
thresholds have been reported to DEP.  In addition to these reportable rel eases, DEP Emergency
Response staff received notice of 3,602 rel eases which were not reportable and 3,210 general
complaints and/or inquiresfrom ditizensand locd officids.

Therdease natification criteria
appear to beworking well: they
are“sreening in” stesthat pose 120-Day
aggnificant risk and are 1021
“screening out” many Stesthat
do not poserisks. For instance,
of al the RAOsfiled for releases
reported in the new program,
only seven percent were Class
B-1, meaning that a reported
release was shown to pose no
ggnificant risk without the need
for any cleanup. Another two
percent of RAOs were Class B-
2, indicating that ardlease did
not require cleanup provided that an AUL was used to restrict Ste usesto prevent exposureto
contaminants. This showsthat the natification criteriaare st right, Sncethe vast mgjority of releases
which exceaded natification thresholds actually required deanup to achieve no sgnificant risk DEP's
survey results (see Appendix 1, Section 2, questions 11 - 15) confirm that the notification criteriaare
keeping inggnificant releases out of the system and that mechanisms exist to quickly address small

Reportable Releases

2-Hour
4155

72-Hour
2427
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releasesthat do enter the sysem. However, there are some specific issues that should be addressed
(see Chapter 8 for additional suggestions):

The discovery of surface water contamination above acute Ambient Water Quality Criteria
currently does not trigger an Immediate Response Action. This condition should be added to
the 2- or 72-hour natification criteria.

A condition of Substantial Release Migration does not formally trigger notification, even
though the PRP hasto “report” it to DEP within 72 hours and propose an IRA. Confusion
would be reduced by adding thisto the 72-hour natification criteria. Also, the specific criteria
for identifying these conditions need to be darified.

Sometimesit is difficult to determine whether a condition poses an Imminent Hazard and
therefore requires reporting to DEP within 2 hours. A more detailed description of Imminent
Hazards for human hedlth and ecological hedlth is needed.

Limited Removal Actions

Limited Removal Actions (LRAS) may be taken prior to notification to DEP of "120-day
notification” releases. The goal of an LRA isto address small quantities of contaminated soil* in a
manner which will diminate the need for notification. LRAs are designed to keep small releases
out of the system. DEP' s survey results show that thereis a general consensus that the LRA is
meeting its goal.

Are LRAs keeping small historical releases out of

While some LSPs believe that a lot of the system?
LRAs are being conducted, others have Most ~ Some NotEnough Unsure
commented that the number of LRAS DEP staff 42%  48% 5% 5%

: LSPs 3%  46% 13% 2%
they are asked to conduct seemtobein | oo e | 1806 579% 11% 14%

decline, partly because the 120-day
notification period has usually dapsed by the time an LSPis brought in® and the work scoped
out. These LSPsargue that the 120-day window is too short to be effective.

One LSP noted that some companies use LRAs to avoid awider site investigation for fear of what
will be found, particularly at urban sites. DEP staff have al so expressed concern about abuse of
LRA provisions, especially the use of LRAsto deal with multiple areas of contamination, when a
property really needs a more comprehensive approach. One commenter noted that frequently
LRAs are conducted during property transactions, the sale goes through, and the new owner finds
reportable levelsin the area of the LRA.

* Not more than 100 cubic yards of soil contaminated by oil or waste ail, or 20 cubic yards of soil contaminated by
hazardous material.
® Please note that an LSP is not required to conduct an LRA.
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Are Limited Removal Action excavation limits

DEP hasfound that LRAs are aften being exceeded without notification to DEP?

begun at steswhen it should have_been Mos  Some NotEnough Unsure
evident that the amount of contaminated DEP staff 39%  47% 7% 7%
s0il exceedsthe limitsfor an LRA. In LSPs 3%  43% 44% 10%
fact approximately half of LSPs (51%) Consultants | 11%  39% 25% 25%

and the mgjority of DEP staff (92%) responding to DEP s survey believe that excavation limits
are being exceeded without notification to DEP at least sometimes.

DEP staff have suggested that the regulations need to more clearly state the purpose of LRAS
(i.e, that they are for problems known to be small) so that PRPs, consultants, and L SPs better
understand their scope. The regulations could be improved by prescribing specific starting
conditions for LRAS to avoid open-ended chasing of unknown contamination. LSPs have
suggested that there should be more flexibility with the LRA volume limits. at sitesthat require
theremoval of dightly more than 100 cubic yards, the LSP should be able to continue the LRA
based on their judgment that the siteis till a"minor problem.” DEP is uncomfortable with raising
LRA limits since they are designed to deal with minor releases. Several L SPs also have suggested
that DEP should require LSPs to conduct LRAS to increase accountability and cut down on
potential abuses.

Accderated Risk Reduction

The 1988 MCP did not have clear criteriafor which releases required an accelerated response
action and did not include procedures for taking risk reduction actions. Asaresult, PRPs were
often uncertain about what was an appropriate response action. In addition, response actions
were often not adequately documented.

The new MCP provides opportunities and incentives for PRPs to reducerisks early. Risk
reduction measures can lead to permanent cleanups of smaller releases, improve conditions when
longer-term cleanups will be necessary, and lower a site's ultimate Tier Classification. Immediate
Response Actions (IRAS) must be taken, subject to DEP approval, whenever a sudden release or
other time-critical stuation isencountered (i.e., any release that triggers a 2- or 72-hour
notification threshold). Other early actions, known as Release Abatement Measures (RAMS) and
Utility-related Abatement Measures (URAMS), can be voluntarily taken to reduce risks and lower
future cleanup costs. IRAs, RAMs, and URAMSs can generally be performed at any point in the
overall assessment and cleanup process.

Since the new program started, private parties Risk Regjftliir} ,\%l casures

have conducted 7,336 IRAs to respond to spills, I mplemented Resulted in RAO*
imminent hazards, and leaking underground IRAS 7.336 4722
soragetanks. DEP conducted 214 IRAswhere | RAMs 2,218 865
private parties were unable or unwilling to do URAMs 130 10

thework. Private parties voluntarily conducted
2,218 RAMsand 130 URAMSs. For the

* This number may increase as ongoing risk
reduction measures are compl eted.

majority of Stesthat have been cleaned up, an IRA or RAM was al that was needed.
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Do you believe that risks are being reduced more Stgkehol dershavere ) ted t_hat risksere
. . being reduced more quickly in the new
quickly in the new program? o
More Less NO Unsure | Program. DEP staff and LSPsmdlcat_ed that
Quickly Quickly  Change many more source areas areremoved in the

DEP Staff 70% 2% 21% 7% new program compared to the old program,
LSPs 80% 4% 14% 2% and small problems are being quickly dedlt
Consultants 57% 4% 25% 14% with.

Whilerisk reduction measures are working well, a number of passible improvements were noted by
dakeholders.

90 days should be allowed rather than 60 days to close out IRAs before an IRA planis
due; most actions take more than 60 days.

Some LSPswould like DEP to review and comment on IRA and RAM plansinstead of
using a presumptive approval approach. Presumptive approvals send the message that
DEPisnot interested in asite. Thisleads PRPsto take a “sit-back-and-wait” approach.
While early involvement by DEP can help the LSP keep the client focused and involved,
DEP resources may not permit specific approvals of all these actions; other ways may be
needed to ensure that PRPs do the appropriate work.

Some L SPs complained about DEP second-guessing IRA plans when they did not have firgt-
hand knowledge of the site, while work that isincongstent with IRA approvals was mentioned
by DEP staff as a problem.

Some DEP staff believe IRAs should be allowed to continue after the condition requiring
the IRA is abated, while others have argued that IRAs become the final cleanups but lack
proper assessment and evaluation of remedial options.

Some DEP staff were also concerned that RAMSs should be scrutinized more closely by
DEP. LSPsare performing full-scale remediations through RAMs without proper
assessment activities.

Soil excavation limits for RAMs should be revised; if a PRP is ableto pay for disposal, the
500 cubic yard limit for “disposal” should be raised.

DEP may consider oral approvals for RAMs in some circumstances (e.g., where
contamination is encountered at a construction site). Aswith IRAs, oral RAM approvals
would need to be followed up by confirmatory paperwork.

For larger sites, DEP should consider annual or biennial reports of site progress in place of
status reports for each individual action, and allow dectronic submittals. For instance, at
one large facility, many URAMs are conducted each year, which generates alot of
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paperwork. This paperwork should be consolidated. It would be helpful to have a generic
URAM plan covering the whole facility, with periodic reporting of activities.

Contaminated Soil M anagement

One of the factorsthat has encouraged quick removal of moderately contaminated soil -- which can
affect groundwater (by "leaching” of contaminants) and people (through direct contact) -- isDEP's
innovative response to the difficulties of diposing of such materials. DEP has made it easer to send
contaminated soil to recycling fadllities and to Massachusetts landfills for reuse as daily trash cover
(which cogts lessthan digposing of the soil at out-of-Sate facilities).

Excavation and off-site management of contaminated soil isthe most common cleanup strategy
employed at sitesin Massachusetts. The most common contaminants addressed are petroleum
releases and urban fill (*downtown brown”) that contain low to moderate levels of contamination
(petroleum hydrocarbons, metals, and PAHSs). To ensure that contaminated soil is handled
properly, the MCP contains rules for storing, transporting, characterizing, treating and disposing
of contaminated soils and other media to ensure that they do not end up being disposed of in
places that will expose people to contaminants.

Almost 4,000 soil shipping documents (Bills of Lading) were authorized by LSPs during 1995-97
for atotal volume of over 1.5 million tons removed from disposal sites, reducing risks to health
and the environment. Just under 1 million tons was taken to asphalt batching plants, 450,000 tons
to landfills for use as daily cover, 68,000 tonsto thermal processing plants, and 9,400 tons to
incinerators (see Table 1-2).

Table 1-2 Summary of Soil Volumes/ Management Options

Y ear 1995 1996 1997 Total

# of BOLs 1,358 1,393 1,174 3,925
tons tons tons tons

Asphalt Batching 252,689 437,445 292,614 982,748

Landfill 149,042 179,063 123,180 451,285

Thermal Processing 17,725 30,081 20,601 68,407

Incineration 6,658 2,050 740 9,448

Total Tons 426,114 648,639 437,135 1,511,888

The yearly volume of soil has been fairly constant except for 1996 which showed a significant
increasein soil volume. This could be due to increased excavation associated with the Central
Artery Project in Boston or the 21J Underground Storage Tank Fund reimbursement program
which became fully operational in the summer of 1995.

In the Fall of 1995 DEP conducted a number of compliance ingpections at several asphalt batching
plants. Theseinspections revealed that the majority of petroleum contaminated soil from 21E
sites was not being incorporated into traditional asphalt paving for roads, but was being processed
into engineered landfill cover materials. This meansthat the majority of contaminated soil is
going to landfills. This could pose future problems for cleanups in Massachusetts, since more and
more landfills are closing.
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Options for Improvement:

Examine current DEP polices regarding management of contaminated soil and encourage
the use of innovative and traditional technologies that provide for destruction of
contaminants as opposed to placing contaminantsin landfills.

Deveop guideines/criteriafor determining safe uses of contaminated soil in the
marketplace (e.g., asphalt products).

| dentify other low-cost management options for contaminated soil.
Compliance with Deadlines

The old program required that DEP directly oversee most Site deanups, but because DEP did not have
the staff to oversee the thousands of stesin the old system, work proceeded only when PRPs had
other incentivesto move forward (e.g., to facilitate real estate transactions). In the new program, the
MCP deadlines apply directly to PRPs and give them compliance incentives to conduct timely response
actions. DEP st up the new program to provide additional incentivesfor timey work by requiring less
paperwork and fewer feesfor Stesthat exit the system quickly and meet timdines (eg., 2- and 72-
redeases that are deaned up within 120 days pay no fees; thefirg year’sannua compliancefeeis
walved for dtesthat dleanup or Tier Classfy by the one year deadline). Asaready described above,
these incentives have contributed to a vast increase in the pace of dleanups. Beyond thisincrease,
gpecific compliance rates with the major MCP deadlines show that thefirst year or “Front End” of the
program isworking well but that thereis poor compliance with deadlines after Tier Classfication.
DEP plansto evaluate all of the MCP stimelines and submittal requirementsin terms of
reasonableness, as well as the amount and type of information requested in required submittals.

IRA, RAM and URAM deadlines - For all three of these risk reduction actions, a status report must be
filed within 120 days of initiating the action and every sx months theregfter until the action is complete.
For IRAs, which are usually approved ordly, awritten plan and Release Natification Form (RNF) is
required within 60 days of release natification/IRA approval. Table 1-3 shows the compliance rates for
these actions.

Table1-3
One reason offered by Submittal Compliance Ratesfor New Releases
stakeholdersfor some of the 60 days 120 days 300 days
missed deadlinesisthat LSPs IRAS 53% 58% 33%
work with a number of RAMs NA 84% 88%
different Stesand it is often URAMs NA 45% 60%

difficult to track multiple deadlines for multiple Stes. Also, PRPswant to focustheir limited resources
on conducting actual deanup and sometimes place alesser emphasis on paperwork submittals. Findly,
in afew cassswhere there is a payment dispute between an LSP and a PRP, the LSP may refuseto
provide the submittal to the PRP until the disputeisresolved. While PRPs may not bediligent in filing
submittals by required deadlines, response actions are being implemented at many stes and within one
year more than 80% of IRAsand RAMs arein compliance with documentation requirements.
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1 Year Tier Classfication deadline-- Mogt private parties are meeting the one year deadlineto ether
complete dleanup by filing an RAO or Tier Classfy thedteasTier | or Tier Il. Siteswhich missthe
oneyear deadline are designated as“default Tier IB” stes. Currently, only 411 releases reported in the
new program are default Tier IB, and 124 of these are resdentia Steswhere home hegting ail tanks
have leaked. Homeowners face unique difficulties, including lack of resources, time required to
processinsurance claims, etc. (see Chapter 3, Homeowners).

Feedback from stakeholdersindicates that the one-year deadlineis a powerful incentivefor private

Table 1-4 partiesto complete response actions. There are a number of
Compliance with Tier Classification reasons for this. PRPsfor smaller steswant to avoid the
Deadline added expense of Tier Classifying their sites and PRPswho
ngdm R?%g/t)te& I:QSFZf 249'62? conduct response actions but miss the one year deadline
’ ' must pay a compliance fee of $2,600 (the Tier IB rate) for
Y% 83% (1.840 of 2.209) thefirst year in the system and risk being listed in DEP's
FY 9 85% (1,836 of 2,164) _ e
As of 3/1/98, 6% of releases from these annua Tier | SiteList. PRPswho do not conduct response
years remained in a default Tier IB status actions are not be subject to fees, but would also be listed
(411 of 6,337), trandating to an eventual and would be subject to DEP enforcement. At the same
compliance rate of 94%. time there have been some complaintsthat LSPsare

tempted to take “shortcuts’ to meet the one-year deadline (e.g., failing to gather enough rounds of
confirmatory groundwater samples). Suggestions offered to remedy this problem and even further
improve compliance with the one-year deadline include:

providing an exemption from the Tier Classification requirementsfor steswhich will not need
comprehend ve response actions even though they will take more than one year to finish work
(e.g., Steswhich “arewrapping up” or implementing small scale remedia actions).

continue to implement DEP s “default Tier IB° compliance and enforcement Strategy (see
Chapter 3, Compliance and Enforcement).

Phase deadlines- The MCP establishes deadlinesfor Tier Classfied Stesfor filing Phase Reports a
Phasell/Ill (i.e, Comprehendve Site Assessment and, if needed, Remedia Action Plan) isduewithin
two years of Tier Classfication, a Phase IV Remedy Implementation plan within three years, and an
RAO within fiveyears. If an RAO cannot befiled within five years but a trestment sysem has been
implemented, a Ste would qudify for Remedy Operation Status (ROS). This status can be maintained
for aslong asrequired to clean up theste. If agteisnot digiblefor ROS, aTier | or Tier |l extenson
can be obtained to continue response actions beyond the five year deadline.

AsTable 1-5 shows, the compliance rates for filing Phasereportsislow. LSPshave reported that
because after Tier Classfication the next deadline istwo years away, many PRPs put off work and do
not think of gtarting Phase Il work until ayear to e ghteen monthslater, when it is generally too late to
meet the two-year Phase 11/111 deadline. Oncethisdeadlineis missed, it isdifficult to catch up and
meet the Phase 1V and RAO deadlines. Ancther reason isthat some Stesthat Tier Classfy will not
need comprehengve response actions (i.e., Phasesll - V), but will be cleaned up by an ongoing RAM
or IRA. Inthiscase PRPsarerductant to spend the money to devel op Phase reports when they
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believe they will be ableto filean RAO within afew years by just implementing preliminary response
actions. Finally, afew highly complex stes require moretime than the generic MCP timeines provide.

Table 1-5
Compliance with Phase Deadlines (New Releases)
Owed | Revd by 2yr | Revd late | Current Noncompliance

Tier | Sites

Phasel1/111 42 2 4 86%

Phase IV 9 0 0 100%
Tier 11 Sites

Phase l1/111 298 21 18 87%

Phase IV 59 0 1 98%

To increase compliance with Phase deadlines, DEP mugt increase compliance and enforcement efforts
(please see Chapter 3, Compliance and Enforcement).

Downgradient Property Status

DEP recognizes that people whose property has been affected by contamination from an
upgradient source may not be able to cleanup the site because they do not control the source of
contamination. The MCP s Downgradient Property Status provisions allow peoplein this
circumstance to provide DEP with information showing that contamination on their property is
coming from an upgradient property. Once thisinformation (called a"Downgradient Property
Status Submittal™) isfiled in accordance with the MCP, the Downgradient Property Status
becomes effective and DEP suspends the deadlines for Tier Classification and Comprehensive
Response Actions and also suspends the assessment of annual compliance fees for the
downgradient property owner. This suspended schedule allows time for the upgradient source to
be discovered and brought into the MCP system, leading to a more comprehensi ve assessment
and resolution of the contamination problem. The Downgradient Property Status (DPS) also
includes requirements and incentives for downgradient property owners to communicate with and
provide reasonabl e access to upgradient property owners so they can meet their MCP cleanup
requirements.

Since the provisions took effect in February 1995, DEP has received 362 DPS Submittals.
Through focus groups and surveys, DEP received a number of comments on the DPS provisions:

Thereis no mechanism to ensure that upgradient property owners acknowl edge that
contamination from their property is affecting abutting properties. These owners have no
burden to find out if they are the source of contamination.

There are anumber of sites asserting DPS with opposing LSP opinions. Private parties
have asked DEP to intervene in some of these cases, but DEP s policy is not to perform
audits on request. Dueling LSP opinions need an arbitration process.
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DPS putsa sitein “suspended animation” with no resolution. Lenders are very wary of
DPS.

Options:

DEP has already informally suggested to private parties that agency involvement may be
appropriate if private parties cannot resolve conflicting DPS claims through private
dispute resolution. So far, no parties have approached DEP after exhausting private
means of resolving disputes. Nevertheless, DEP should review itsrole in DPS cases, as
well aswhat the role of private parties should be.

In certain circumstances, DEP issues Notices of Responsibility (NORs) to owners of

property upgradient of DPSfilers. DEP should evaluate criteria for when NORs should
be issued.
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Chapter 2: What isthe Quality of Private Sector Responses?

How well the new program isworking is a function of not only the number of cleanups (as
described in Chapter 1), but is also a function of the quality of private sector actions (i.e., how
good isthework?). This chapter describes the activities DEP undertakes to monitor private
sector work, what the data show about the adequacy of response actions being performed, and
what improvements should be considered to further ensure that cleanups meet appropriate
standards of care.

When the MCP was revised in 1993 to implement the redesigned program, its approach to
regulation changed significantly. For the most part, the MCP now establishes performance
standards, which set goals for assessments and cleanups, but do not provide specific directions for
reaching them. This approach represents a significant departure from the original MCP
(promulgated in 1988), which generally relied on DEP oversight to determine what appropriate
response actions were on a site-specific basis (although some standards were specified, such as
the acceptable levels of human health risk for permanent solutions).

Therevised MCP is not a technical cookbook containing step-by-step recipes for conducting
cleanups. Many technical decisions need to be made by LSPs and their clients that are not
detailed in the MCP. For instance, the regulations do not specify the number or types of samples
or analytical methods needed to adequately define the extent of site contamination. Instead, they
reguire that contamination at a site be defined horizontally and vertically commensurate with the
complexity of the site [see 310 CMR 40.0835(4)(f)], and that all data used to support cleanup
decisions be scientifically valid and defensible and of aleve of precision and accuracy that fits
with itsintended use (see 310 CMR 40.0017).

How these performance standards are reached is | eft up to the PRP and the LSP' s professional
judgment. This approach offersthe ability to tailor the scope of site investigations to the nature
and extent of contamination, so that small problems can be quickly assessed (partly to verify that
they arein fact small), and that more complicated situations will get an appropriate level of
attention. More specific minimum requirements for sampling and analysis (e.g., require 10 soil
samples and 4 groundwater monitoring wells) would reguire too much work at small sites and not
enough at largeones. Site investigation and cleanup regulations need to be flexible and not rigid
to account for the variations in conditions found at individual sites across the Commonwealth.

Decisions about where to sample, how many samples to take, how to analyze them, and how the
results determine subsequent response actions become the level of care provided for asite (in the
same way that a doctor’s decisions lead to diagnosisof a health problem and subsequent
treatment for a person). The sum of these decisions statewide form the “standard of care”
exercised by private parties and their LSPs.

This standard needs to be set so that PRPs and L SPs make reasonable and diligent decisions that

will adequately address the issues at each site. Thereis certainly latitude for peopleto do more
work than would be required by the standard (if they want more certainty for instance about how
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widespread the contamination is). At the same time, response actions should generally mest this
overall standard. If work falls below the standard, DEP and/or the LSP Board need to take action
to ensure that corrections are made and that the problems do not recur.

In atraditional regulatory scheme where a state agency directly oversees response actions, the
standard of careis smply what the agency requires. In the redesigned 21E program, many factors
influence how L SPs and PRPs make these decisions, and shape and guide the quality of work.
Figure 2-1 describes the factors which shape and guide the quality of work or standard of care
that isapplied by LSPs and PRPs. It isimportant to note that, while DEP and the LSP Board
both have important roles to play in defining the standard of care for site cleanups, these agencies
influence but do not control that standard.

The MCP establishes an overarching performance standard -- the Response Action Performance
Standard (RAPS) -- which is“the level of diligence reasonably necessary to obtain the quantity
and quality of information adequate’ to assess and clean up asite. In addition to RAPS, there are
more specific performance standards for key milestones. These are generally the standards used
by DEP auditorsin evaluating private sector response actions. However, the decisons made at a
particular site about how to achieve these standards are affected by all the factorsidentified in
Figure 2-1.

The documents describing response actions and LSP Opinions that are filed with DEP are the
primary source of information about thelevel of care provided to an individual site. Specific
documents are required by the MCP to be submitted to the agency. These submittals provide the
starting point for DEP s audits (and other checks to see whether response actions comply with the
regulations). They are also placed in DEP sfiles, where they are available for review by people
consdering purchasing the property or property nearby, lenders considering financing activities
at the site, and by citizens concerned about environmental conditionsin their neighborhood. All

of these parties need to have confidence that the response actions they see documented in thefile
have adequately addressed the problems at individual Sites.

As part of the program evaluation, DEP has reviewed site files and the results of the agency’'s
checks for compliance with the MCP. This section summarizes the results of this review and
presents some options for improving the overall quality of private sector response actions where
needed.

How does DEP monitor private sector response actions?

DEP performs a variety of activities to ensure that the private sector is properly identifying and
addressing releases and threats of releases of oil and hazardous material:

Screening and reviewing submittals. PRPs are required to submit documents to DEP
describing what they have done at key points in the cleanup process, which allows DEP to
monitor the progress at these sites. DEP regional offices screen a portion of these
submittal s to identify situations that may pose potential problems. Some regions screen
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nearly all key submittals (e.g., Tier Classifications, and submittals that close out sites such
as Response Action Outcome Statements).

Audits. Audits are performed for two purposes -- 1) to identify and correct inadequate
response actions (via targeted audits), and 2) to verify general compliance with the MCP
and to generally ensure that private sector response actions are adequate across all sites
(viarandom audits).

Compliance ingpections. These inspections are currently performed outside the formal
audit process to ensure that adequate response actions are taking place.

Investigating complaints. Asin all other DEP programs, DEP s Bureau of Waste Site
Cleanup (BWSC) receives complaints from local officials, citizens, and other concerned
parties. These can bethe basis for an assessment of compliance status and possibly
enforcement action.

Scanning data and generating reports to monitor trends and patterns of noncompliance.

Of these, the best sources of information about the quality of private sector work are DEP audits and
compliance inspections.

Audit Results

Audits are formal “after the fact” evaluations of response actions designed to determine whether
the actions complied with the MCP, and if not what corrective steps are needed. When
conducting an audit, DEP informs the PRP of the start of the investigation (via a “Notice of
Audit”) and closesit with a“Notice of Audit Findings.” This process usualy entails a review of
site documents submitted to DEP (e.g., a Phase |1 report, a Response Action Outcome Statement,
etc.) and a siteinspection. Audits note both violations (where specific regulatory requirements were
clearly not met) and deficiencies (where a response action is not carried out in accordance with an
applicable performance sandard or levd of care). The process DEP has designed to conduct these
auditsis described in more detail in Chapter 3, with a summary of recommendations for improvements.
This saction focuses on audit results, and ther indications for the overall quality of private sector work
on Stedeanups.

Table 2-1 shows that most audits have focused on response actions conducted in the first year
after the Siteisreported to DEP (i.e.,, prior to Tier Classification). Thisiswhere the heaviest
volume of work is conducted (i.e., 65% of all releases are cleaned up within the first year). DEP
is now focusing more audits on Tier Classified sites.

TABLE 2-1: Typesof Submittals/Sites Audited (as of 12/31/97)

| | Total | Preclassification | Tier IB | Tier IC | Tier 11 |
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RAO® | 592 526 1 3 62
RAM 101 62 0 1 38
TC’ 11 0 3 1 7
DPS 32 27 2 0 3

Table 2-2 summarizesthe findings of DEP's audits of response actions conducted in the redesigned
21E program. Frequently, problemsidentified during an audit arefixed by thetimethe audit is
completeand a"Noatice of Audit Finding" isissued. Problemsthat remain unaddressed (both
deficencies and violations) are noted in Notices of Audit Findings, and plansfor followup work are
required. Most frequently, followup work requiresimproving the documentation of work performed
a theste More substantial followup includes additional field work at the Site (confirmatory sampling
and/or more complete delineation of the extent of contamination) which is required where appropriate.

Table 2-2
Audit Findings as of 3/31/98
Percent | Random | Targeted
of Total Audits Audits
(626) (228) (398)

Audits that found deficiencies ® 56% 51% 59%
Audits that found violations 48% 49% 48%
Post-Audit Follow-up not
required 70% 74% 67%
Post-Audit Follow-up required
fiedd work, reclassification, or 30% 26% 33%
RAOQ retraction

About half of al auditsfind deficiencies, vidlations or both. The vast mgjority of theseinvolve
paperwork problems where documents were not submitted to DEP or where the submittal did not
aufficiently describe the response action or thought process behind deanup decisons. In most of these
cases, audits show that, in fact risks from contamination have been iminated adequately. However,
audits show that the documentation is frequently not sufficient for the needs of the various partieswho
need to rely on that record. Whilethiskind of problem does not affect the level of environmental
protection that the redesigned 21E program provides (Snce the response actions are substantively
adequate), it pointsto amajor problem with thelevd of confidence that various sakeholders havein
the privatized program.

Table 2-3 shows that more than two-thirds of the audits reviewed (70%) indicate that response actions
are adegquate in terms of theleve of environmenta protection that has been achieved. In 30% of audits,
additional fiedld work has been found to be needed to correct violations or deficiencies. Table 2-4

©39 RAOsincluded AULs. RAOs may have been the result of an assessment, an IRA, a RAM, or other response
action. Please note that the values for each of the designated categories are not mutually exclusive.

" Tier Classification Submittal, including Phase | Report and Numerical Ranking System Scoreshest.

8 Overlap exists between deficiencies and violations; some sites had both deficiencies and violations.
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showstheresults of this additiona field work, in terms of whether the additional work confirmed the
origina LSP opinion or resulted in achangein that opinion. Theresults of 228 audits at Stes selected
“randomly” for an audit show:

169 were deemed adequate and did not require further field work (a 74% initial

compliance rate;

59 cases resulted in the need for further field work (26%). Thiswork often included

confirmatory sampling or sampling in previoudy unaddressed portions of the Steto ddineste

the contaminated area with greater precison.

Of the 59 cases where more field work was required, it has been completed at 52 Sites,

with these results:

* 23 cases confirmed the original LSP opinion (44% of the cases where additional field
work was compl eted).

* 15 casesresulted in modification of the LSP opinion (29%),

* 14 casesresulted in rgection of the LSP opinion (27%),

The 29 cases where the LSP Opinion had to be modified or retracted trandatesinto 13% of the Stes
selected for random audits. Thus, for 87% of the Stes sdlected for arandom audit, the LSP s Opinion
was found to bevalid in theend.® In the case of targeted audits, 86% selected found the LSP Opinion
to bevalid in theend.™

Table 2-3
Audit Results and Need for Additional Field Work
Total Adequate Further Fidd
Audits (No Further Work
Work Necessary
Required)
Random 228 74% (169) 26% (59)
Targeted [ 398 67% (266) 33%(132)
Table2-4
Results of Auditswith Follow-up Field Work
Total Sites Work Work Work Caused
Audited w/ Confirmed M odified Reiection of LSP
Completed | LSP Opinion | | p opinion Opinion
Field Work (% of Total) | (% of Total)

° At 7 siteswhere further field work was required, the work has not yet been finished; the results of this work may
affect the 87%.

10 At 26 sites where further field work was required, the work has not yet been finished; the results of thiswork
may affect the 86%.
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Random 52 44% (23) 7% (15) 6% (14)

Targeted 106 49% (52) 9% (36) 5% (18)

To determine what violations and deficiencies were most commonly being found, DEP reviewed
the Notices of Audit Findings (NOAFs) issued between July 1995 and December 1997, and
Notices of Noncompliance (NONs) and Administrative Consent Orders with Penalties (ACOPS)
issued between January 1996 and December 1997. The agency also reviewed reports from
compliance inspections focusing on sites where remedial treatment systems were supposed to be
operating, to identify trends in non-compliance with MCP requirements for operation and
maintenance of these systems.

Table 2-5 reports the frequency with which audits found specific violations and deficiencies, by
MCP section (i.e., Subpart of the regulations) and subject area. The most frequently encountered
problem (considering both violations and deficiencies) involved inadequate characterization of the
gte (found in 539 of the citations; please note that many audits include multiple citations). This
encompasses a wide variety of problems, including failing to adequately define all the types of
contamination present and their extent, failing to adequately assess pathways for exposure, and
not delineating the area that the response actions addressed. In some of these cases,
investigations did not address significant aspects of the contamination -- these were generally
noted asviolations. In other cases, these issues were considered but the results of the analysis
were not documented (these situations were generally categorized as deficiencies).

The second type of problem frequently found was missing or inadequate documentation for
response actions. In some cases, appropriate Plans were not developed or implemented according
to specific approvals (these were generally noted as violations) or the submitted Plans, Status
Reports and Completion Statements were significantly incomplete (these were noted as
deficiencies). DEP found 276 citations (considering both violations and deficiencies) involving
inadequate or incomplete documentation.
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Table 2-5: NOAF Review Results

Violation Summary

MCP Violation Number | % Total
Subpart (448)
A BOL submitted late/not correct copy 79 18 %
B Did not meet Interim Deadline 21 5%
B Did not meet RAPS 11 2%
C RNF submitted late/No RNF submitted 52 12%
D IRA Plan / IRA Status Report / RAM Status Report not submitted by 135 30 %
deadline
I Did not adequately define vertical & horizontal extent of contamination;
GW not properly classified; cleanup standards not properly used 68 15 %
J Condition of No Significant Risk not achieved; area for which RAO 99 22%
applies not clearly and accurately identified
N No documentation that local officials were notified of DEP submittal 65 15%
Deficiency Summary
MCP Deficiency Number | % Total
Subpart (448)
A Analytical data not sufficiently accurate and precise; chain of custody 35 8%
documentation lacking
B DPS Opinion failed to fully investigate possible source; DPS boundaries 13 3%
not clearly defined
B RAPS level of diligence; RAPS consideration of all relevant guidance and 20 5%
policies
C LRA conducted in error; notification retraction not accurate 11 2%
D Inadequate assessment/documentation; 52 12%
incomplete IRAP/ IRAC/Status Report
F LSP Eval Opinion did not address all OHM; inadequate documentation 12 4%
H Did not delineate extent of soil/GW contamination; background levels of
OHM not properly determined; permanent solution has not been 26 6 %
demonstrated
I Horizontal and vertical extent of contamination not sufficiently defined;
did not assess potential exposure pathways; did not adequately categorize 116 29 %
GW at site
J Boundaries of disposal site not clearly delineated in RAO; inadequate
assessment; inadequate documentation (eg. missing monitoring well data 105 23%
, receptor identification)
N No documentation that local officials were notified of DEP submittal 7 2%
O Inadequate technical justification for eliminating exposure pathways or 22 5%
subtracting points
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Enforcement Results

Generally, when DEP finds that response actions have not been performed or clearly violate one
or more provisions of the MCP, it directs enforcement action against the person who is legally
responsible for ensuring that the site is appropriately cleaned up (i.e., the PRP). DEP hasissued
atotal of 1375 Notices of Noncompliance (NONS) since the new program started operation, and
78 Consent Orders (including both Administrative Consent Orders and Unilateral Consent
Orders). NONSs cite specific instances of noncompliance with the MCP, and require followup
work to be performed on a specific schedule. Consent Orders generally require remedial work on
a specific schedule, and sometimes al so require payment of administrative penalties.

The vast majority of these enforcement actions have cited failure to notify DEP of arelease or
failure to take appropriate action once the release was reported. Adverse audit findings have
accounted for 101 (7%) of the Notices of Noncomplianceissued. Where enforcement actions
have focused on inadequate L SP Opinions, DEP understands that these PRPs have in many cases
either asked their LSPs to correct the problem (sometimes at no additional cost) or have hired
new LSPs.

In general, when DEP bdlieves that an LSP s work does not appear to meet the LSP Board's
professional conduct standards, the agency files a complaint with the LSP Board, rather than
taking direct enforcement action against the LSP (The results of these referrals are discussed in
Chapter 9 of this Report, with the Board' s evaluation of its component of the Waste Site Cleanup
Program). However, in a handful of cases, DEP has issued enforcement actions directly against
an LSP. These actions have been taken where the L SP was found to have performed work that
requires DEP approval without obtaining the agency’ s signoff, or making conditions at asite
worse.

For this evaluation, DEP reviewed 309 NONs and 30 Administrative Consent Orders with
Penalties (ACOPs) issued in fiscal years 1996-7 that were not based on audit findings. This
review found that most of the violations cited in documents reviewed (86%) involved failureto
notify DEP of arelease within arequired timeframe, or to follow comply with the MCP &fter the
sitewas reported. 134 of the 587 violations cited (23%) in the documents reviewed were
problems with notification requirements (Subpart C of the MCP). Another 185 violations (32%)
were problems with procedural requirements for preliminary response actions (IRAs and RAMS,
in Subpart D of the MCP). Six percent of the violations (31 of 520) dealt with inadequate
assessments, improper use of risk characterization methods (Methods 1 and 2), failure to meet the
performance standards for a Response Action Outcome, and improper use of the Numerical
Ranking System to tier classify asite. Another 8% of the violations cited in NONSs reviewed
involved improper management of wastes from remediation (28 violations of contaminated soil
requirements, 9 violations of requirements for managing remedial wastewater, and 4 violations of
requirements for controlling air discharges from remedial systems).

These enforcement actions reflect DEP' s enforcement focus on failing to notify and to follow

MCP requirements at sSites where some response actions have occurred. In general, these
enforcement actions document situations where a commitment to seeing the site cleanup through
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totheend islacking. However, the lack of commitment can stem from a PRP' s lack of resources
or unwillingness to pay for required work, as well as bad decisions by an LSP.

Results of Compliance I nspections of Remedial Treatment Systems

DEP reviewed status reports concerning operation and maintenance of remedial treatment
systems (e.g., systems pumping and treating contaminated groundwater) at more than 220 sites,
and also conducted 34 compliance ingpections to see how systems that were supposed to be
“active’” were working (problems with late submittals of status reports were not addressed).

Of the 220 site status reports evaluated, 133 (70%) appeared to be in compliance with the MCP
requirements, while 55 (30%), appeared to be out of compliance. However, the longer the
treatment system had been in operation, the higher the likelihood that it appeared to be out of
compliance. For the sites for which more than one status report had been submitted (indicating
that the treatment system had been running for more than one year (95 sites), 55 (79%) were not
complying with requirements. Potential violations and/or deficiencies of the MCP requirements
included the lack or insufficiency of air emission controls, inappropriate discharges of
contaminated water to groundwater and surface water, treatment system malfunctions and other
operational problems, and lack of monitoring data.

Of the 34 treatment systems that were inspected for this evaluation, 10 ( 30%) were found to be
in compliance with MCP requirements, while 24 sites (70%) were found to be apparently out of
compliance. In many of these cases, the DEP inspection found that the carbon filter had been
replaced just prior to the inspection (these inspections were announced ahead of time), or that
needed parts for the system were on order, or had been recently replaced and the system was
being tested. In several instances the systems had been shut down without the required
notification to DEP. In some of these cases the PRP decided that he or she had met the remedial
goals for the site, and was anticipating being able to file a Response Action Outcome Statement.
In other cases, the PRP was considering another remedial strategy, but had stopped operating the
system while this eval uation was being conducted.

Stakeholder Comments

The problems identified above have led to a significant lack of confidence in the privatized
program on the part of many program stakeholders. While this lack of confidence may not reflect
serious substantive problems with private sector response actions that are not overseen directly by
DEP, it isin itsdf a serious hindrance to the program’ s success, since stakeholders may not be

willing to rely on the How would you describe the standard of care (i.e., quality of work)
private sector opinions exercised by LSPs?
and documents. Reasonable  Too conservative  Careless Unsure
DEP Staff 46% 2% 47% 5%
LSPs 76% 11% 4% 9%
P E.P staff have . Consultants 68% 11% 3% 18%
indicated that, while Citizens 41% 15% 35% 8%
many PRPsand LSPs | Health agent 80% 4% 10% 6%
arevery diligent, others | Lender 87% 6% 0% 7%
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take a “catch meif you can” approach because they see alow probability of getting audited in the
current program. The nature of performance standards has in some ways made DEP' s
compliance and enforcement job harder than it wasin a*command and control” program, since
specific requirements are not spelled out, and there have been many disputes between DEP and

L SPs as to whether the work performed actually met the performance standard. These
disagreements often come down to differences in professional opinion, where the information
needed to resolve disagreementsis not available (e.g., more samples are needed to determine
whether groundwater contamination has been cleaned up or whether it has just moved off the
property). Obtaining thisinformation represents an additional cost for PRPs, which they had not
planned on. When response actions are merely inadequate (as opposed to violating a specific
requirement of the MCP), it is difficult and time consuming to convince PRPs and their LSPs that
they need to do more.

Inadequate documentation is also a problem for DEP staff, since they need to interpret the data as
part of an audit. Poorly organized and incomplete reports take longer for staff to review than
well-presented reports.

The scope of assessmentsis frequently determined by the PRP s budget. Competition for
business among LSPsis currently very intense, and can lead LSP' s basing an opinion on only the
work that the PRP iswilling to pay for without considering other work that DEP would require.
A number of LSPs said they fed caught between what the MCP requires and what their clients are
willing to pay for. PRPs may not want to pay for investigations of contamination migrating onto
other peopl€' s property, partly due to the expense, and partly due to the potential exposure for
lawsuits by neighboring owners.

PRPs report that the competence of LSPs varies considerably, and appears to be based primarily
on the LSP' s experience. Large consulting firms generally provide some kind of peer review of
staff work (which is designed to catch problems before submittals are made to clients or the
agency). Smaller firms and individual practices may not be able to provide this service. A number
of respondents believe that the LSP Board needs to take a more publicly visible role in imposing
disciplinary action for doppy and inadequate work, and in weeding out L SPs who are not
competent to practice.

A number of stakeholders have indicated that L SPs and response action contractors should be
more directly accountable for the quality of their work than they are currently. Concern has been
expressed that there appears to be little or no consequence for inadequate work, and many PRPs
(particularly those with only one site and/or little technical knowledge of their own) rely
substantially on their LSPs' professional judgment. Some LSPs believe that their profession is
hurt by the relatively few practitioners who do not perform adequately and who are not held
accountable.

Many PRPs and citizens reported that they did not know about the Board' s process for
investigating complaints about inadequate work. At the same time, some PRPs may be reluctant
to file complaints with the Board because this could draw DEFP s attention to the inadequate work
at their site and possible enforcement action against them by DEP. Some people who call the
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Board decline to file formal complaints for investigation when they find out that the Board cannot
award monetary damages to them.

Optionsfor Improvements:

1. Better definition of key perfor mance standards

Some MCP performance standards could be made more explicit. These may include:

Documentation requirements for supporting response action decisions. Areasto review
include Phase 1 and Phase 2 submittals (to get better definition of the horizontal and
vertical extent of contamination, exposure assessments, etc.), RAOs, analytical procedures
(including QA/QC data such as surrogate recovery, method modifications, QA/QC
acceptance standards, €tc.).

Continued development of guidance, particularly related to the design of sampling plans
and use of analytical results (e.g., selecting where to sample, how many samplesto take,
and how to average that data for comparison to appropriate standards based upon
contaminant types, migration pathways, site homogeneity, and receptors; and sample
averaging that considers mass/volume of contamination, as well as exposure pathways).

Continue DEP efforts to provide training to LSPs and other interested parties on new
policy and regulation developments.

Add arequirement to the Response Action Performance Standard (RAPS) in the MCP to
require the development and presentation of a “conceptual site model” during Phaselll
assessments. This model would describe the entire site, and would include the location of
contamination, exposure point concentrations, receptors, and how this picture can be
expected to change over time. A mode would require accurate and adequately
comprehensive data, and presentation of that datain terms of space and time, and would
provide a framework against which the effectiveness of alternative remedies can be
evaluated in Phase I11 of the response action.

2. More accountability for private sector decisions

As noted above, when DEP finds inadequate work, it directs most enforcement actions against the
PRP (if needed) by issuing NONs and ACOPs, since these are the parties who are legally
responsible for addressing contamination appropriately. DEP plans to continue its current
practice of filing complaints about LSP work with the LSP Board where the work does not
appear to meet the Board's professional conduct standards. DEP also plans to continue to
support the Board in its investigations of complaints by making its files available and providing
technical assistance to Board staff and members.

In addition, DEP is considering the following:
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expanding the universe of problems for which it would take enforcement action directly
against aresponse action contractor or LSP, particularly where work appears to have been
performed in contradiction to a specific DEP approval (e.g., excavation of substantially
more contaminated soil than what was approved for an IRA or RAM Plan), and where an
L SP Opinion says that work was performed in accordance with DEP s approval when it in
fact did not conform.

making Notices of Audit Findings and enforcement documents more accessible to the
public. Sincethe start of the redesigned program, audit findings have been publicly
available in each of DEP s offices, but these documents are available only in large binders
in hard copy. They are not sorted by types of findings, PRP or LSP, and are only available
during business hours, which isinconvenient for many people. Notices of Audit Findings
could be made available via DEP s Web page in aformat that can be easily searched, and
would enable any PRP or citizen with access to a computer with a modem to track the
records of both PRPsand LSPs.

3. Increased DEP Field Presence

DEP spends a significant amount of time reviewing and approving remedial actions as part of
front-end risk reduction activities, and at permitted sites. Theresults of DEP sreview of the
operation and maintenance of remedial systems described above is not encouraging, sinceit
shows that a majority of these systems are not being operated or maintained properly. DEP needs
to expand its present field compliance inspection program to ensure approved remedial systems
are operating properly and are maintained. The recommendations for improving DEP s audit
program, particularly those dealing with the creation of “unannounced audits’ would be
particularly helpful for thistype of problem. These are described in Chapter 3 below.

Draft 21E GEIR 2-12 6/30/98



CHAPTER 3: ISDEP FOCUSING WHERE IT SHOULD?

In the old program DEP did not have adequate resources to oversee the thousands of sitesin the
cleanup system and faced many external pressures to direct scarce resources to lower priority sites
(e.g., tofacilitate real estate transactions). One of the goals of the redesign was to allow DEP to
focus its resources on Sites posing the most serious risks and on other activities that government
needsto do. Theseinclude:

ensuring that spills and other emergencies are responded to quickly and appropriately (and
therefore preventing most spills from becoming disposal sites requiring long-term
assessment and further cleanup);

overseeing the assessment and cleanup of the most serious sites (including Tier | permit
reviews and direct oversight of Tier 1A Sites);

using public money to directly assess and clean up high-risk sites where PRPs cannot or
will not do the work;

conducting site discovery activities to find those sites which pose the most serious threets,

ensuring that private sector response actions are conducted appropriately by maintaining a
strong compliance and enforcement program; and

establishing clear standards and guiddines for conducting response actions.

In the new program DEP directly oversees responses for imminent hazards and other time critical
conditions such as sudden releases (Immediate Response Actions or IRAS), and early voluntary
responses before much is known about the site (Release Abatement Measures or RAMSs). DEP
also directly oversees long-term cleanups of the worst and most complicated sites (Tier 1A Sites).
Sitesclassified as Tier IB or IC receive an initial review viaa permit (to make sure that they are
recelving an appropriate level of oversight), but in general further response actions are overseen
by LSPs. At Tier Il sites (Stesthat pose the lowest risks), all response actions (including Tier
Classification) are overseen by LSPs. At sites where PRPs do not conduct necessary response
actions, DEP uses compliance and enforcement strategies to get PRPs to meet their cleanup
obligations, and may spend public funds to deal with time-critical Stuations. Where DEP spends
public funds, the agency uses every available tool to recover its costs from responsible parties.

As shown in Chapter 1, the majority of sites that require comprehensive response actions are
classified as Tier 1. In general, response actions at sites posing the lowest levels of risk for
health, safety, public welfare, and the environment are performed by the private sector without
up-front DEP oversight. By largely getting out of the business of directly overseeing most
cleanups, DEP has been able to shift staff resources from pre-cleanup approvalsto focus on
emergency response, cleanup of the worst sites, compliance monitoring, enforcement and site
discovery.
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Where DEP |s Focusing Its Resour ces

Approximately 74% of BWSC staff are devoted to program operations (i.e., working on specific
releases). However, these staff do not spend 100% of their time on site work but perform other
activities such as outreach, policy development, training, etc. Table 3-1 shows how staff have
gpent their time over the past six fiscal years. In FY 97 approximately 54% percent of all time was
charged to program activities related to direct site work (i.e., permitting, compliance,
enforcement, and assessment and remediation).

Table3-1
BWSC Full Time Equivalents (FTESs) by Fiscal Year

FY92 FY92 |FY93| FY93 | FY94 | FY94 |FY95 FY95 |FY9 FY96 |FY97 FY97
Program Activity FTEs % Total] FTEs |% Totall FTEs |% Total| FTEs % Totall] FTEs % Totall FTEs % Total
Assessment & Remediation 63.1 42.5] 74.2 43.3] 89.6 43.5] 76.9 38.7] 77.4 38.2] 73.9 37.0
Permitting NA NA] NA NA 0.6 0.3 3.7 1.9 5.1 2.5] 4.1 2.1
Compliance NA NA] NA NA 2.9 1.4] 10.8 5.5] 14.2 7.0] 21.8 10.9
Enforcement 0.7 0.5] 0.7 0.4 1.2 0.6 4.3 2.2 6.1 3.0] 71 3.6
Grants 0.0 0.0] 0.0 0.0 0.2 0.1] 1.0 0.5] 0.7 04] 14 0.7
Technical Assistance 5.2 3.5] 5.6 3.3 7.5 36] 7.6 3.8] 8.5 4.2] 8.7 4.3
Program Development 13.2 8.9] 18.1 10.5] 20.6 10.0] 20.2 10.2] 24.2 12.0] 36.3 18.2
Basic Research 0.3 0.2] 0.1 0.0 0.5 0.3] 0.2 0.1] 0.4 0.2] 1.2 0.6
General Administration 48.3 32.6] 54.2 31.6] 64.0 31.1] 55.6 28.0] 46.8 23.1] 39.1 19.6
Clerical 8.6 5.8] 9.2 5.3 9.5 46] 9.3 47| 5.6 2.7] NA NA
Data management 6.1 4.1] 6.4 3.7 5.2 25] 49 25] 9.0 4.4] NA NA
Revenue 3.0 2.0] 3.0 1.8 4.2 2.0] 3.9 20] 43 2.1] 5.9 2.9
Total FTEs 148.4 66.4]171.5| 67.3 | 206.1 56.5]198.5 61.3]202.4 61.8]199.6 63.0

Table 3-1 Notes:

-- 1 FTE = 220 days

-- FTEs are for BWSC staff only; does not include time spent on waste site cleanup activities by other offices (e.g.,
DEP s Office of Research and Standards, Office of General Counsel)

-- Program devel opment includes program planning, devel opment, implementation and eval uation; devel opment
of policies and regulations; program coordination (e.g., with advisory committees, other agencies), and training.

-- Permitting and Compliance were added in FY 94

-- Clerical and data management were moved to General Administration in FY 97

Overall, the allocation of DEP staff time reflects the goals of the redesigned program:

Assessment and Remediation activities (e.g., time spent on Site discovery, emergency
response, oversight of the most serious sites) have increased in terms of FTEs (from 63.1
FTEsin FY92to 73.9 FTEsin FY97), but, as expected, have decreased as a percentage
due to the need for staff to devote time to the elements of the program that were new in
FY 94 (i.e., compliance/audits and permits).

Compliance activities have steadily increased as more resources have been devoted to
screening L SP submittals, conducting audits and inspections, promoting compliance, and
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enforcement has increased as staff have been freed up to address violations of the MCP
and sites where PRPs are not conducting response actions; and

Program devel opment activities have increased as a percentage as more time has been

spent on developing policies and guiddines for the new program, resolving program

implementation issues, and developing a brownfields strategy™.

Table 3-2 shows staff time spent on specific sites. For site-specific time, the allocation of DEP
staff time again reflects the goal s of the redesigned program. Taking FY 97 as an example:

63% of all ste-specific time was devoted to Tier | Sites, with the largest portion of

Tier | time devoted to Tier 1A sites (84%),

16% of time was devoted to responding to spills and other serious site conditions
requiring immediate responses, and
A significant amount of oversight, compliance and enforcement time was devoted to
ensuring that private sector responses are done in compliance with the MCP (Tier |1
and “Other” category), the majority of which focused on the “Front End” of the
program where most risk reduction and cleanup activities occur (e.g., on average 60%
of all releases are cleaned up within one year).

Table 3-2
FTEs Devoted to Specific Types of Sites
FY92 FY93 FY94 FY95 FY96 FY97
STATUS FTEs % FTEs % FTEs % FTEs % FTEs % FTEs %
TIER IA 25.2 47% 32.9 48% 43.6 50% 43.0] 52% 39.1 49% 40.7 53%
TIER IB 3.5 7% 3.8 5% 4.0 5% 3.5 4% 2.6 3% 5.0 7%
TIER IC 0.6 1% 0.6 1% 1.2 1% 2.5 3% 2.2 3% 2.6 3%
TOTAL TIER | 29.3 54% 37.2 54% 48.8 56% 49.0] 59% 44.0 55% 48.2 63%
0.0
TIER 1l 5.6 10% 6.1 9% 115 13% 8.6 10% 7.1 9% 6.3 8%
ER (preclassified) 11.6 21% 14.1 20% 12.6 15% 13.7| 16% 15.2 19% 12.4 16%
Other (preclassified) i 14% 116 1/% 137 16% 1181 14% 134 17% 95 12%0
TOTAL 54.1) 69.0 86.6 83.2 79.7 1.0 76.3
Table 3-2 Notes:

-- This data reflects time where a Release Tracking Number was recorded on a BWSC empl oyee timesheet,
regardless of timecode used (e.g., assessment and remediation, compliance, enforcement, permitting, etc.). In
general, timesheet data underestimates actual time spent on sites, since an RTN isusually not used for

management and supervisory time.

-- “Status’ isbased on a sit€' s current status. A site may have had a different statusin past fiscal years. For
example, asite currently classified asa Tier IB sitewill appear as Tier IB in all fiscal years, even though the
status“Tier IB” did not exist prior to FY 94.

-- “Other” includes audits, inspections, enforcement, assessment and remediation, etc.

Types of Sites DEP Focuses On

" please note that part of the increase in FY 97 is due to moving time spent by staff in training from General
Administration to Program Devel opment that year
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Section 3A(p) of c. 21E states that DEP's highest priority must be to ensure progress at sites
which pose the greatest risk to health, safety, public welfare, and the environment. To achieve
thisgoal, this section requires DEP, at a minimum, to ensure each year that response actions start
at 100 sites which are among those that pose the greatest risk, and to identify 100 Sites at which
DEP will ensure that permanent solutions (or temporary solutions if permanent solutions are not
feasble) are reached within 5 years.

DEP has wrestled with a definition for a “worst” site. To many stakeholders, the “worst” sites
arethose classified as Tier |A sites. Whileit istruethat many Tier A Sites pose high potential
risks to health and the environment, a number of Tier A stes currently pose relatively minor risks
but are classified as Tier I1A because they are technically complex and/or because multiple PRPs
areinvolved and DEP oversight is needed to prevent these sites from becoming a high risk if not
properly handled. There are also a number of “preclassified” sites that should be considered
among the worst, most notably those resulting from large spills, chemical fires, and other
emergencies. These releases may be cleaned up in aredatively short period of time, but pose
serious hazards if not addressed. DEP believes that these clearly fall within the intent of the
statute to focus on those sites that “pose the greatest risk.” Finally, DEP spends a Sgnificant
amount of time on sites that may not pose high risks but which are part of major public projects
(e.g., the Central Artery/Third Harbor Tunnel), have significant public concern or controversy, or
have unique compliance issues. Thefollowing list summarizes the categories of steswhere DEP
focuses its resources:

Sites with high potential risk for public health and the environment (i.e., “worst sites’)

*  Tier lA (i.e, large, complex sites with potential exposures to sensitive receptors)

*  Publicly funded sites where serious risks were not being addressed by PRPs (most
are Tier 1A but some have not been classified)

*  Other high-risk stes (i.e., large pills, emergencies, and releases that, if not quickly
addressed, will spread to nearby sensitive receptors)

Tier IB and IC sites (DEP issues permits but does not directly oversee these sites)

Sitesthat are part of significant public projects

Sites with significant public concern/controversy

Sitesin noncompliance where delays may exacerbate conditions/create risks or where

the lack of any action by the PRP means that the risks posed by the site are unknown.

While DEP has been ensuring that response actions are conducted at the sites that pose the
greatest risks, to date the agency has not published alist to demonstrate compliance with this
provision of c. 21E. DEP is planning to identify Sites meeting the “100 sites’ criteria since the
redesigned program started in conjunction with the publication of the next List of Tier | Disposal
Stes scheduled for Fall 1998. Sitesin thefirst two categories above will beincluded. Thislist
will identify at least 600 Tier | sites which have been placed on a five-year scheduleto achieve a
temporary or permanent cleanup. Future Tier | Site Lists will identify additional sites annually
where actions have been taken in accordance with Section 3A(p).

Tier |A sites
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While DEP believesthat Tier A sitesare only part of the picturein terms of “worst” sites, they
are adgnificant part of DEP sfocus and warrant special analysis.

DEP has been ableto increase its focus on Tier 1A sites by downgrading the ones which no longer
need DEP oversight. When the new 21E program took effect, 537 sites classified as “priority”
sites under the old rules were automatically classified as Tier IA under the new MCP. By issuing
lower-category Transition Permits where appropriate, and allowing PRPs to voluntarily score
their sites using the Numerical Ranking System into a lower Tier category, more than 200 of these
sites were allowed to proceed with response actions without direct DEP involvement, allowing
the agency to concentrate on cleanups at the remaining higher-risk and/or complicated sites. In
addition, 68 sites classified as “priority” in the old program were able to achieve an RAO using
the new program (as compared to only 3 priority site cleanupsin the last five years of the old

program).

Asthedatain Table 3-2 above shows, time spent on Tier IA sitesin FY97 increased 62% since
FY92 (40.7 FTEsversus 25.2 FTES). Since FY92, DEP hasincreased the staff in the Waste Site
Cleanup Program by 34% (see Table 3-1 above). Staff time devoted to Tier 1A sites has grown at
agreater rate (62%) over this period, which clearly indicates that DEP is today focusing more
resourceson Tier |A sitesthan in the old program.

Time spent on Tier 1A sites peaked in FY 94 and since then has decreased by 7%. DEP believes
thisis because in FY94 and FY 95 the agency devoted substantial resourcesto issuing Transition
Permitsto sites classified as “ priority” under the old rules, and bringing them in the new program.
These Permits indicated whether DEP believed a site should remain aTier |A or bereclassified as
Tier IB. Time spent to develop Transition Permits was in addition to time spent on oversight of
response actions, thus accounting for the increased level in these two fiscal years. By the
beginning of FY 96 this effort had been completed, with a corresponding decrease in time spent.

The redesigned program has led to more cleanup of Tier IA sites. Of the 68 cleaned up Sites
which started as Tier |A sitesin the new program, nine of these were still classified as Tier 1A
when an RAO wasfiled. DEP has also increased resources devoted to Tier |A sites so that many
are completing work at a more rapid pace than under the old program. However, thereare a
number of areas where improvements are needed:

Of the 269 Tier |A sites, 23 do not have a DEP staff person assigned to oversee response

actions,
. . Table 3-3
Some DEP Tier |A project managers are Tier IA Statistics
overseeing up to 10 sites, which ismore than Total: 269
can be effectively managed without delays; 264 Transition (76 on NPL)
5 New
Due to resource constraints, staff tend to focus | Current Risk
on those Tier IA sites where PRPs want to Phase Reduction
move forward (and thus are generating | 9% | IRAs 90
assessment and cleanup plans that must be IIIII 13%0 RAMs 75
v 34
V 3
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reviewed and approved), and have limited time to take proactive steps, including
enforcement, to push PRPs who are “dragging their feet”;

Asaresult, 73% of Tier 1A sites have not yet completed a Phase Il assessment and 121
sites have had little or no forward progress through the MCP phases during the past four
years.

Options:

Increase the number of Tier IA site managers, risk assessors, and legal support to move
Tier 1A sitesforward; improve training of Site managers to increase efficiency and
effectiveness of oversight.

Increase DEP' s focus on PRPs who are not moving forward; where necessary, increase
enforcement against PRPs who will not move forward in atimely manner.

Include compliance information on the annual Tier | Site List to show which Tier 1A Stes
are not moving expeditioudy with cleanup.

| dentify incentives to encourage cleanup and reduce costs (e.g., innovative technologies,
brownfields redevel opment opportunities).

Use the newly-created Site Management Section in the Boston Office to explore ways to
increase efficiency and effectiveness and better coordinate site management activities
statewide.

Tier Classification

The MCP' s Tier Classification processis an important determinant of the sites DEP works on.
The intent of the system was to identify those sites which require some level of DEP oversight
due to their complexity and/or risksthey pose. In the current program, releases not permanently
cleaned up within one year must be scored using the MCP' s Numerical Ranking System and
classfied as Tier | or Tier Il to determine the subsequent level of DEP oversight. At a minimum,
the score must be based on a Phase | siteinvestigation. Tier |1 sites may proceed with cleanup
without DEP involvement. For sites classified as Tier |, PRPs must obtain a permit from DEP to
proceed with comprehensive response actions.
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DEP originally estimated that 70% of sites would score e
asTier Il and 30% as Tier |. As Table 3-4 shows, 89% Tier IA 1 <1%
of sites have scored as Tier 11, and less than 1% have Tier IB 43 204
scored as Tier IA. Thefact that DEP s original estimate | Tier IC 22812 9%
did not hold true does not necessarily imply that the cut- | Tier 11 2325 89%
off scores between the various Tiers are set Total 2,607

inappropriately; however DEP staff experience has

shown that in fact there are a number of sites that legitimately scored as Tier |1 which have
potential risksthat could warrant direct DEP oversight (e.g., a Site that has contaminated
numerous private drinking water wells). Specific concerns include:

sites with private well contamination do not score high enough to adequately address the
importance of this exposure

the hydrogeol ogy section does not adequately address sites with contamination in bedrock
or with other complex geology;

the groundwater and surface water contamination scores are too low where exposureis
likely or confirmed; and

the NRS istoo complicated for small homeowner heating oil spills that cannot be cleaned
up within one yesar.

In addition, there have been some concerns that Phase | dataistoo preliminary to base the NRS
score on and that PRPs and LSPs are not considering reclassification of sites where Phase |1
information indicates higher potential risks than Phase | information.

Options:

Modify the NRS (Section 1V) to address private drinking water well contamination sites
with a score high enough to address the importance of this condition.

Expand the NRS's Hydrogeol ogy section to address bedrock and sites with complex
geology.

Increase the NRS' s groundwater contamination score where exposure is likely or
confirmed to addressrisk to all water supplies.

Increase the NRS s surface water scorein section Il for likely or confirmed exposures.

12 Ejghty-nine Tier IC siteswere classified as Tier |C because they triggered Tier | inclusionary criteria (e.g.,
groundwater contamination within a Zone 1), and would otherwise have been classified as Tier |1 based solely on
their numeric score.
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Add arequirement that the LSP provide an Opinion in the Phase Il submittal asto
whether site's Tier Classification should change based on new information.

Allow for “NRS short forms’” for homeowner fud oil releases and potentially for other
small releases that will not require comprehensive response actions.

Provide away for DEP to classify “orphan” sites, (especially where DEP isimplementing
risk reduction measures), even though a party willing to complete cleanup has not been
identified.

It should be noted that increasing the number of Tier | Sites, and particularly Tier 1A sites, will
also increase the amount of resources DEP must devoteto Tier | permit reviews and oversight of
Tier |A dites.

Tier | Permits

Through Tier | permitting, DEP has the opportunity to screen sites to determine which ones pose
the greatest threats or are the most complex and therefore should receive direct oversight as Tier
IA. Even where DEP agreesthat asite should be Tier IB or IC but has specific concerns about
what is needed at the site, DEP can establish special permit conditions to ensure that potential
hazards are assessed and dealt with. Some DEP staff believe the Tier | permit processis very
useful. However, a number of DEP staff as well as L SPs and PRPs have raised a number of
concerns about the usefulness of Tier | permits. Issuesidentified include:

whether aformal permit addsvalue at Tier | Sites.

the value of using the “ major permit modification” process just to add a new PRPto a
permit.

In addition to providing an opportunity to review sites that pose higher potential risks, Tier |
permits are enforceable documents through which a PRP agrees to clean up on a specific
schedule. DEP believes Tier | permits should be retained, but is considering the following
changes:.

move the permit application point to the end of Phase 111 so DEP can review the proposed
remedy. Thiswill provide an incentive to PRPs to conduct risk reduction and get out of
the system sooner to avoid permitting.

Use a presumptive approval process for permit applications. Consider only requiring a
permit for sites where the remedy will not achieve cleanup to unrestricted use.

Provide a clear way for DEP to upgrade a site to Tier A without going through the
current permit modification process.
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Combine Tier IB and IC categories.

Reconsider whether adding PRPs to permits could be accomplished through a minor
permit modification rather than a major permit modification.

Publicly Funded Response Actions

DEP uses bond funds to conduct response actions at high-priority sites where PRPs are unable or
unwilling to do soin atimely way. Funds are spent for both emergency responses (e.g., gasoline
tanker truck accidents, chemical fires) and substantial hazards posed by waste sites (e.g.,
constructing and operating treatment systems to cleanup groundwater plumes threatening public
or private wells, providing bottled water to residents whose drinking water wells have been
contaminated). In addition, these funds are used to pay Massachusetts share of response action
costs at Sitesthat are listed on the U.S. EPA's National Priority List (where the federal program
currently requires states to pay for 10% of the costs of constructing remedies and all operations
and maintenance costs).

When bond funds are spent, DEP seeks to recover its costs from responsible parties, including
both contractor costs and agency oversight costs. The threat of state cleanup action has provided
a powerful incentive for private parties to undertake response actions. since 1983, private parties
have conducted assessments and cleanups at 97% of spills (or sudden releases), and at Sites where
longer term action is being taken, private parties have conducted the work at about 90% of these
stes. Since the new program took effect, DEP has spent bond funds totaling $14.5 million at 398
different sites. Employing an aggressive mix of negotiations, mediated settlements and litigation,
DEP collected $9.9 million from responsible parties in the same time period.

With the ability to focus on higher priority sitesin the new program, DEP had anticipated
spending more bond funds in the new program than in the old. This has not been the case due to
the Commonwealth’s cap on bond fund spending. Asof 7/1/97, DEP had $86.3 million
remaining from a 1995 authorization of $100 million. However DEP was limited to a spending
cap of $6.7 million in FY98.

Table 3-5
Bond Fund Expendituresfor Specific Sites
millions of dollars

FYol FY92 FY93 FY94 FY95 FY96 FY97
ER/Risk Reduction $2.4 $2.0 $15 $2.1 $2.3 $1.1 $1.3
Site Assessment $2.5 $2.1 $2.2 $1.9 $2.1 $1.0 $1.0
Phase IV Construction $0.1 $0.2 $0 $0.8 $0.4 $0.5 $0
Match for NPL Sites $0 $1.0 $0 $1.1 $1.3 $1.8 $3.1
Total $5.0 $5.3 $3.7 $5.9 $6.1 $4.4 $5.4
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In terms of trends, there has been an increase in payments to EPA as Massachusetts obligations
have come due, leaving less money available for other activities. DEP s bond fund spending
“cap” does not provide enough money to address sites which DEP believes cleanups should be
publicly funded. Excluding EPA match funds, there has been an increase in spending for
emergency response and risk reduction measuresin the new program and decreased spending for
preliminary assessments and site Figure 3.1
assessments. Thistrend is Bond Funds SPenTit on iitfs a\and Recovered
primarily due to the bond fund S

spending cap. With limited 6
capital funds available, DEP —
must devote resourcesfirst to °

emergencies and risk reduction. _‘
Once adteis stabilized, thereis O Spent
often not enough resources to 3 @
do further assessment and
comprehensive cleanup even if
there are no viable PRPs.

Massachusetts currently has bills o Ll

from EPA that e)(Cw the FYo1 FY92 FY93 FY94 FY95 FY96 FY97
annual spending cap. While negotiations with EPA have brought some relief from deadlines for
payment, DEP suggests increasing the spending cap for the 21E bond funds to cover these bills.

2

Site Discovery

One of the criticisms of the old cleanup program was that DEP had not been able to implement a
comprehengve Ste discovery program. Chapter 21E requires property owners and other
responsible parties to notify DEP of contamination they find, but does not obligate them to ook
for it. Many Site investigations are performed as a condition of refinancing or of obtaining new
financing for areal estate transaction. Otherwise, many property owners fed they have no reason
to perform environmental testing, and may not want to know about problems. Asaresult, DEP
may not find out about the worst sites if it relies only on voluntary reporting.

One of the goals of the program redesign wasto free up DEP gt&ff to focus on the worst sites, which
includesfinding them. The Study Committee that helped DEP redesign the program recommended
that the agency develop an aggressve Site discovery program to identify contamination in areaswhere
it could cause great harm (e.g. near public water supplies, or in densaly populated urban
communities that are surrounded by industry).

Section 3A(c) of the 1992 Amendmentsto Chapter 21E directs DEP to continuoudy carry out a
comprehendve program to

“identify tesin the Commonwedlth, with particular emphads on Stesthat

pose a subgtantia hazard. Such program shal ensure that sufficient Stesare
discovered to enable the department to meet the requirements of subsection
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(p). [i.e, start actions on 100 of the worst Sites each year] By January firs,
nineteen hundred and ninety-four, the department shal publish a three-year
plan which establishes a schedule of Ste discovery activitiesto identify, at a
minimum, sgnificant threats to public water supplies. No later than January
fird, nineteen hundred and ninety-saven, the department shall identify and lig,
pursuant to subsection (b), [i.e., publication of the Tier | Steligt] Steswhich
pose a ggnificant threat to public water supplies.”

In 1994 DEP published the required Site Discovery Plan, and continued pilot Ste discovery programs
in each of itsfour regional offices. The Site Discovery Plan laid out a process for conducting Ste
discovery investigations that could betailored by regional offices based on region-specific factors.
DEP hasnot yet published alist of Steswhich pose significant threats to public water supplies, but will
identify such stesinthe List of Tier | Digposal Sitesthat will be published in Fall 1998.

Asdirected by the statute, DEP has focused Ste discovery investigations primarily on public water
supplies affected by contamination from unknown sources. Site Discovery personne, in close
cooperation with DEP s Divison of Water Supply (DWS), have screened more than 250 community
public water supply systems, identified supplies with detectable levels of volatile organic compounds
(VOCs), and prioritized these for gte discovery investigations based on the number of people served,
vulnerability of each source, and other factors.

Regional Site Discovery Programs

Each of DEP sregions have taken different approaches to site discovery, which are described
bel ow:

DEP’ s Northeast Regional Office (NERO) coversthe most populated and industrialized
region in the state. NERO has two full-time empl oyees assigned to the Site Discovery unit
whaose primary role is to investigate threatened municipal water supplies. The unit is equipped
with an in-house |aboratory and measuring instruments.

Since 1994, the Site Discovery unit has investigated 13 wellfields serving 90,100 people and
covering 16,548 acres. The unit identified approximately 140 potential sources of
contamination. Aided by small-diameter driven wells, the unit has assessed 91 properties,
collecting more than 600 soil gas and/or groundwater samples. In one day, the unit can
perform an investigation, collect samples, screen the samples, and obtain soil gas and
groundwater data. NERO hasissued 21 Notices of Responsibility to PRPs for newly
discovered sites and made 74 referrals of properties to other programs which resulted in 17
Notices of Noncompliance being issued. The unit’swork has resulted in the discovery of a
number of the greatest drinking water threats in the region, which would not otherwise have
been known until municipal wells became contaminated.

DEP’ s Southeast Regional Office’ s unique geology resultsin the Commonwesalth’s largest
zones of contribution to water supplies. These large areas contain many potential
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contamination sources that could threaten the region’s water supplies. SERO has devoted
approximately 0.5 FTEsto a pilot project designed to build partnerships with water suppliers.

SERO hdd a series of workshops with local and state officials to share information about potentia
sources of contamination. Eighteen public water suppliersin 16 communities ( serving 20% of the
region’s population with drinking water) completed voluntary land use surveysto catalogue
possible threatsto 46 local water supplies. Thiseffort resulted in identification of 186 potentia
sources. SERO has followed up with inspections at three of the most sengtive water supplies, and
asaresult referred a number of facilities to DEP s Waste Prevention and Resource Protection
programs for follow-up enforcement actions. In addition, SERO issued several Notices of
Responsibility for releases and threats of releases of oil or hazardous material discovered.
Thispilot isnat only identifying potential threets, but has spurred awareness and the establishment
of new partnerships with communities for addressng environmental contamination problems

DEP’s Central Regional Office (CRO) is currently undergoing the most rapid economic and
industrial growth in the state. This region contains the Quabbin and the Wachusett
Reservoirs, the metropolitan Boston area’ s two major drinking water sources.

CERO's Site Discovery unit has two full-time staff dedicated to conducting site discovery
investigations and other duties, and isin the process of adding athird FTE.

Since 1994 the unit has prioritized 70 public water supplies (with assistance from DWS) and
conducted seven comprehensive public water supply investigations, four of which are still
ongoing, and two more targeted investigations These efforts resulted in the listing of five new
disposal siteswithin interim wellhead protection areas and established zones of contribution to
public wells, and theinitiation of state-funded response actions to address contaminated
groundwater. Three of the five disposal sites discovered were either in or near active or
former gravel mining operations.

DEP’ s Western Regional Office (WRO) has prioritized the Western region’s 150 water
supply sources and proactively investigates contaminated sources. The unit has one full-time
person assigned to site discovery activities.

WRO gathers data with the goal of uncovering significant threats to water supplies and
identifying contaminant sources. Contaminant plumes are often assessed using small diameter
driven wells and fidd instruments (e.g., gas chromatography), and samples are taken from
private wells and from soil gas. WRO has assessed water supplies that serve atotal of 59,310
people.

WRO has tested over 540 private wells, discovered a 4.5 mile TCE plume affecting four
towns in a sole source aquifer (which was delineated by installing over 140 small-diameter
wells), ruled out through investigation a number of possible TCE sources, identified one
previoudy unknown hazardous waste site (unrelated to the TCE plume), reduced health risks
by replacing contaminated drinking water with bottled water or whole house filters, worked
jointly with one town to install a new public water distribution line as arisk reduction
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measure, highlighted the importance of proper septic system maintenance (one TCE source
was a private septic system), and worked closaly with local communities by providing
education through one-on-one and public meetings.

Site Discovery | ssues and Recommendations

One of the goals of Ste discovery isto identify enough Stesto enable DEP to meet the requirements of
Section 3A(p) of c. 21E (i.e., ensure response actions at 100 Sites each year that pose the greatest
risks). While many water supplies and other areas have been systematically sdected and examined,
only ahandful of potential Tier |A stes have been discovered through site discovery efforts. At the
sametime, these Site discovery efforts have ruled out a number of threats and discovered some waste
dtesand fadlitieswith illega discharges. However, these results raise the question of whether DEP
should expand itsfocus,

DEP is concerned that the current approach may focus too much on public wells and not enough
on private wells where people may not know they are drinking contaminated water. 1n addition,
staff also proposed that site discovery staff follow up on Downgradient Property Status
Submittals, which indicate the discovery of contamination where the source is not on thefiler’'s
property and is often unknown.

By statute DEP must and will continue looking at public water supplies, but recommends a shift in
emphasisto other potential receptors, including areaswhich rely on private water. Other areasto |ook
for “worst stes’ could indude densdy populated urban areas where, for example, imminent hazards
from vaporsin buildings might be a problem from the release of volatile contaminants. Downgradient
Property Status Submittals may a so provide good |eads for sites currently outside the system.

Compliance and Enfor cement

The redesigned program is premised on timely, voluntary actions by PRPs to address
contaminated sites, using L SPs to guide them through the process, make technical decisions, and
oversee response actions. PRPs who voluntarily perform response actions benefit from the ability
to quickly address problems with little to no upfront state involvement. At these sites, DEP
monitors private sector responses through audits, inspections, and other means to ensure
compliance with cleanup requirements.

Inevitably, however, there are those PRPs who do not take the initiative to clean up ther sites, or
who conduct work but fail to do so within the timelines prescribed in the MCP. Ensuring that
these PRPs conduct response actions in compliance with the MCP is a priority for DEP both to
ensure that releases do not put public health and the environment at risk, and to establish a level
playing field for PRPs who are voluntarily performing timely cleanups. 1n many cases,
enforcement is the best option for addressing these sites.

Overdl, compliance and enforcement activities have increased as the new program has been

implemented. Staff resources devoted to these efforts have jumped from 4.1 FTEsin FY 1994 t0 28.9
FTEsin FY 1997 (see Table 3-1). In addition to compliance assurance and enforcement, these staff
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also provide technical assstanceto LSPs and their dlients and provide information about findings of
audits and other compliance efforts.

Since the new program started, DEP has conducted 626 audits of response actions managed by LSPs.
Over the past threefiscal years, DEP also has conducted more than 3,000 compliance ingpectionsto
determine whether cleanup is occurring in accordance with rules and ste-specific approvals. This
effort hasresulted in 1,375 Notices of Noncompliance and 70 cases where penalties were assessed
(with atotal value of $381,325). Fifty-five cases have been referred to the Office of the Attorney
General for prasecution and/or the US EPA for federal enforcement, and ancther 8 have been referred
to the LSP Board for disciplinary action againg the LSP.

Table 3-6
21E Compliance and Enforcement Statistics
Action FY95 FY9% FY97 Fyog'

Compliance Inspections 237 888 1,009 901
Anniversary Letters * 1,627 950 670
Interim Deadline Letters * 361 212 212

Notices of Response Action * 57 39 8
Request for Information * 70 128 115
ACOYUAOs 5 16 26 31
NONs/Field NONs 361 344 268 402
Notices of Audit Finding * 210 224 121
Notice of Enf. Conference * * 25 22

Penalties’ 6/$11,750 20/$103,725 27/$151,700 17/$114,150

Referralsto AG, EPA etc. 4 9 8 34

LSP Board Referrals * * 3 5

No information available; tracking systemswere under devel opment
Administrative Consent Orders (with and without penalties)/Unilateral Consent Orders
"Penalties= ACO penaltiest Penalty Assessment Notices(PANS)

Toincrease compliance of private sector responses, DEPis.

| ssuing Notices of Noncompliance (NONS), and higher level enforcement™ when clear
violations of the MCP are found. In the vast majority of cases, these are issued to PRPs.
The PRPs then turn to their LSP to manage the required work. In some cases, adverse
audit findings and enforcement actions have resulted in LSPs being replaced. In other
cases, the LSP and PRP work out who bears what costs for the additional work.

13 pPartial year; July 1 through February 28, 1998.

4 The vast mgjority of higher level enforcement actionsin the 21E program are directed towards parties who fail
to report releases or to those that do not perform response actions after a release has been reported (non-
responders).
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Increasing enforcement againg “nonresponders.” DEP needs to devote more resources to
and streamline enforcement against parties who should be cleaning up but are not doing
SO.

Issuing NONSs, and, where appropriate, higher level enforcement, directly to the party
causing the problem. Thisis most often the PRP, but can include LSPs and response
action contractors where they perform response actions without required approvals or do
not comply with conditions in approvals.

Obtaining resources to perform more audits. Thisis being attacked from two directions:
1) streamlining the existing audit process to allow current staff to perform more audits
(i.e., cutting the average time per audit); and 2) using funds recently made available by
EPA to add additional staff to each regional audit section.

Continuing devel opment of compliance assistance efforts (e.g., joint LSP/DEP training in
specific program components such as AULS, issuing deadline reminders, continued
guidance devel opment) aimed at improving the overall quality of work. These effortsare
focused on the types of problems found in audits resulting in modification and retraction of
LSP Opinions, so that over time LSP Opinionswill improve.

Working with the LSP Board to devel op better DEP referrals of complaints about LSPs
who may have violated the Board' s professional standards, and to assist the Board and its
saff in investigating complaints.

Audits

DEP retained TechLaw Management Consultants to provide independent assistance in evaluating
the adequacy of DEP s efforts to ensure that response actions not directly overseen by the agency
are performed in compliance with cleanup requirements, focusing particularly on DEP s audit
program, which isthe most visible tool DEP uses to assess compliance.

TechLaw anayzed data and information from multiple sources to develop its findings and
conclusions, including internal and external documents and data, as well asinterviews and focus
group sessions with key program stakeholders, including DEP managers and auditors, LSPs, the
LSP Board, PRPs or their attorneys, and environmental advocacy groups. TechLaw documented
their evaluation and recommendations in a report to DEP, which DEP has summarized below.™
TechLaw made a number of recommendations for improvements, but also noted that overall the
revised 21E program appears essentially sound and effective in accomplishing the goal of cleaning
up Sites, and that without exception, al external and internal stakeholders generally praised the
new program for enabling PRPs to proceed with site cleanup and closure.

TechLaw identified a number of areas that affect DEP s ability to implement the audit program
and proposed recommendations for improvements. Many of these recommendations build on and

> A copy of TechLaw’s full report may be obtained by calling the MCP Helpline at 617-338-2255.
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standardize innovations and accomplishments achieved by the DEP audit program over the past
fiveyears. TechLaw identified program standardization, process efficiency, and establishment of
a credible deterrence for inadequate work as the central themes for improving the audit program
overal.

1. Audit Standardization

20% Audit Target

Chapter 21E mandated that DEP audit 20% of Stes paying annual compliance assurancefees. The
20% requirement was derived through negotiations with stakeholdersin 1992 and naot by satistical
means. Usng its current definition of an audit, DEP is not meeting thisrequirement. DEP srate for
auditing this universe has decreased (from 7.3% in FY 95 to 4.2% in FY 97), even though DEP has
increased the number of audits conducted each year. TechLaw conduded that auditing 20% of
response actions may not be necessary to determine the effectiveness of the program overall.

However, because the audit program is not entirely sandardized and there areinconsstenciesin the
way it isimplemented across DEP regions, an dternative audit goal that is statigtically meaningful
cannat currently beidentified, and meaningful statistical analyses of current audit results cannot be
performed. Therefore TechLaw focused their recommendations on the development of a stlandardized
audit program that will alow future Satistical analys's, improve process efficiency, provide greeater
deterrence to noncompliance, and enable DEP to meet the statutory 20% goal by counting compliance
activitiesthe agency currently performs. Once these gods have been achieved, TechLaw has
suggested re-evaluating the 20% requirement, to seeif it could be replaced with a more meaningful
mandate.

Audit Definition, Goals, and Scope

An effective, well-functioning audit program requires clear definition of audit goals and scope.
TechLaw found that:

The MCP definition of an “audit” differsin important ways from generally accepted audit
definitions, which has contributed to the lack of program standardization.

There are divergent views and interpretations of the purpose of the audit program, which
has inadvertently affected the manner and cons stency with which audits are performed.

Currently, DEP is conducting numerous activities that satisfy the MCP audit definition;
however, these activities are not being credited as audits due to an overly conservative
interpretation of the MCP, thus constraining its ability to achieve the 20% target.

TechLaw recommended the following to establish the foundation for a standardized,
consistent audit process:

*  Clearly redefine the term “audit,” to more closaly reflect the elements of
consistency and standardization.

Draft 21E GEIR 3-16 6/30/98



* Re-evaluate, and if appropriate, adopt and clearly communicate the goal of the
audit asthat which is defined in the MCP.

*  Expand the scope of audits to include and technical screening of submittals and
compliance inspections (announced and unannounced) could include sites with
operating treatment systems, siteswith AULS, etc.

Organizational Effectiveness

TechLaw concluded that the effectiveness of DEP s audit program is directly affected by the
management structure and systems that are in place to support it, including organizational
structure, performance measurement and accountability systems, and auditor skills and training.
Thisinfrastructureis currently not standardized or fully coordinated, and DEP does not have
mechanisms in place to ensure that the program is consistent. Therefore TechLaw recommends
that DEP should:

Centrally coordinate and manage the transition to and implementation of the new
standardized audit program.

Develop and implement a standardized system for measuring, monitoring, and managing
the performance of the audit program at the State and regional levels.

Undertake measures to ensure that DEP auditors possess or have access to the skills,
experience, and training that is appropriate for the audit being undertaken.
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2. Audit Process Efficiency

TechLaw found differencesin the audit process across regions and a lack of standardization. For
example:

DEP does not currently use standard, formalized audit criteria and protocols (e.g.,
standardized checklists).

Thereisinconsstency and ambiguity regarding the proper application of the terms
“violation” and “deficiency” to audit findings, which has limited DEP s ability to make full
use of available enforcement actions.

Audit endpoints are not well delineated, which has led to delays in issuing Notices of
Audit Findings (NOAFs).

NOAFs are not standardized in terms of content.
TechLaw concluded that DEP s audit program would become more efficient through the
development and use of standardized and streamlined checklists, audit endpoints, audit reports,

and other systems. Some of TechLaw's specific recommendations include:

Ingtitute an audit hierarchy that formalizes and standardizes the array of legitimate
“auditing” activities presently conducted by DEP (Exhibit B).

Use the audit hierarchy to segment site popul ations statewide in order to select sites for
random, targeted, and unannounced audits.

Develop standardized checklists for each audit activity in the hierarchy and pattern
NOAFs from the checklists.

Develop athree-category system for classifying audit findings in terms of the severity of
problems, and link audit findings to appropriate enforcement options.

Provide an opportunity to PRPs and LSPs prior to issuance of NOAFsto clarify
information and ensure that NOAFs are based on all relevant facts.

Separate compliance assistance and other followup (e.g., enforcement) from audits so that

audit findings document the condition of the site and response actions at the time of the
audit.
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Figure 3-2 describes elements of the proposed audit hierarchy.

Figure 3-2
Technical Screen Comprehensive Audit Unannounced
Audit
Purpose | dentify substantial Evaluate sites Evaluate
problems comprehensively to specific on-
Segment sites by risk ensure compliance with Ste activities
MCP
Output NOAF/completed NOAF/completed NOAF/compl
checklist checklist eted checklist
% Audited 90% of RAOs and Overdl, 5% of sites 2% of sites
DPS submittals paying fees
20% of all other
Benefits Higher screening Consistent process Increase
acrossregionsthan is Efficiency gainsin time credible
currently being done and resources deterrence
Segments popul ation Clear endpoints “Spot checks”
Helps achieve 20% expedite audit closure of active work
mandate Statitical analyses or AULs
possible

3. Abhility to Provide a Credible Deterrence to |nadeguate Private Sector Work

The audit hierarchy described above will help provide more of a deterrence to poor quality work
than exists today by increasing the number of technical screens, ingtituting unannounced auditsin
the program, and linking audit findings to appropriate enforcement actionsin a consistent way. In
addition, TechLaw identified the poor quality of some submittals as an issue that affects the audit
program. The ability of DEP to meet its auditing objectives is directly affected by the quality of
submittals. Clearly, thewillingness of DEP auditors to reduce their level of oversight will be
proportional to the degree to which they are assured of the soundness and integrity of LSP
opinions. TechLaw found that:

The sub-standard work of a portion of LSPs has produced mistrust among many DEP
auditors for the work of LSPsin general; thismay limit the ability of the privatized
program to achieveits full potential.

Thereisan across-the-board consensus among DEP, LSPs, the LSP Association (LSPA),
and the LSP Board that it isin their mutual best interests to ensure that al LSPs meet high
standards of professional conduct, and to take steps against under-performing or “bad

actor” LSPs.
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The LSP Board complaint referral and disciplinary process has not yet proven to provide
an effective deterrent for doppy and inadequate work by L SPs.

The specialized technical nature of LSP work may warrant the involvement of technical
specialistsin Board investigations of complaints (please see Chapter 10 on the LSP
Board).

The LSP Board' sinvestigation process is likely to be affected by resource constraints if
thereisamaterial increasein the number of complaint referrals.

L SPs have voiced strong praise for DEP training courses and information sessions related
to the DEP auditing program.

The current program would benefit from strengthened measures to assure that LSPs are
developing the highest quality submittals. Successful transition of site cleanup oversight to the
private sector requires a system that provides assurance to all stakeholders that the system
strongly encourages the exercise of best professional judgment throughout the site cleanup
process. TechLaw made specific recommendations for DEP and the LSP Board:

DEP:

DEP should increase its practice of filing complaints with the LSP Board as an explicit
part of its enforcement strategy.

DEP should work with the LSP Board to explore ways to ssmplify the current process by
which DEP auditors must support the Board in investigating complaints.

DEP should develop a smple, standardized database for tracking L SP performance trends
statewide.

DEP should continue and expand training and informational sessonswith LSPs and the
L SP Association.

LSP Board:

The LSP Board should initiate outreach activities (that it has been developing) to increase
awareness among prospective complainants of the Board's complaint referral process.

The LSP Board should take steps to boost confidence among DEP auditors and other
stakeholders that the complaint investigation process, once initiated, will produce results
that reinforce credible deterrence.

The LSP Board should prepare to manage the likely increase in complaint referrals
associated with the above series of recommendations.
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DEP agrees with TechLaw’s analysis and is planning to devel op a more standardized audit
program based on TechLaw's recommendations. TechLaw has indicated that the audit hierarchy
and segmentation of sitesisflexible and can be adapted as DEP fleshes out the details of how the
program would work. TechLaw estimates that transition to the new program mode could be
accomplished within a 12 month period.

“Nonresponder” Enforcement

While it isimportant to make sure that on-going private sector responses are adequate, it is
equally important to make sure that parties who are legally responsible for cleaning up are doing
so. Most of DEP s compliance and enforcement efforts have focused on sites where PRPs are
making an effort to comply with DEP srules. Increasingly, DEP has begun to shift more
emphasis to those who should be cleaning up but are currently not doing so, particularly those
who have elther refused to conduct response actions or who have failed to implement response
actions in compliance with assessment and cleanup timelines. There are two primary areas where
increased enforcement efforts are needed: default Tier 1B sites and sites which miss Phase
submittal deadlines.

Default Tier IB Stes

There are currently 1,568 “default Tier IB” sites. Default Tier IB sites are not classified based on
actual site conditions, but because the PRPs have failed to meet one of several significant
deadlines for assessment or cleanup. These sites may or may not pose the same levels of risk as
“true’ Tier | dites. There are three genera categories of sitesthat fall into the default Tier 1B
universe:

Sites where PRPs took initial response actions and may have even completed a full
cleanup, but where proper paperwork (i.e., an RAO) has not been filed with DEP.

Siteswhere PRPs took initial response actions and then ran out of money and either
stopped work or continued to operate treatment systems but did not Tier Classify (e.g.,
there are 168 resdential default Tier 1B stes), and

Sites where PRPs have reported contamination but never initiated response actions.

DEP considers default Tier 1B sitesto be a priority for enforcement. Making sure all PRPs
conduct necessary response actions creates a level playing field, maintains the integrity of the
privatized program, and acts as a powerful incentive for voluntary compliance. DEP s approach
to thisissueisthree-fold: promoting greater awareness of the responsibility of PRPs to meet their
obligations, publishing alist of default Tier IB sites on an annual basis, and taking enforcement
against PRPs who refuse to respond. DEP enforcement strategies take into account the different
circumstances associated with each site.
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To encourage early, voluntary action, DEP sends compliance reminder |ettersto all sites before
they reach their Tier Classfication deadline to remind them of their obligations. These letters are
partly responsible for the fact that approximately 85% of all releases comply with the one year
Tier Classification deadline.

For those sites that miss the one-year deadline and default to a Tier IB status, DEP lists the sites
on theannual Tier | Disposal Site List. Prior to listing, DEP sends | etters to the PRPs
encouraging voluntary action to avoid listing.

Thefirst Tier | Site List was published in June 1997 and included 918 default Tier IB sites (a
reduction of 20% from January 1997 when DEP sent warning |etters to approximatey 1,500
PRPswith sitesin adefault Tier IB status). The second Tier | Site List will be published in Fall
1998, and will include up to 1,049 default Tier IB sites (PRPs for these sites have until July 31,
1998 to take action to avoid listing).

PRPs who do not respond to DEP s compliance promotion efforts risk enforcement actions,
which include Notices of Noncompliance and possibly penalties.

Options.

Continue compliance promotion efforts in conjunction with the publication of the Tier | site
list and followup enforcement actions.

Thelarge size of the default Tier IB universe makes traditional enforcement approaches
(which are extremely resource intensive) difficult. While taking traditional enforcement
actions as resources allow, DEP must devel op alternative streamlined enforcement strategies
that will have a greater effect and bring more sites into compliance.

Phase Submittal Compliance

Sites default to a Tier IB status if they miss the one-year deadline for Tier Classification. Sites
that Tier Classify but then stop work do not default but are still in noncompliance. Asnoted in
Chapter 1, thereis alow compliance rate for PRPs meeting Phase submittals deadlines after Tier
Classfication. DEP is currently devel oping a strategy to address noncompliance with Phase
deadlines.

Options

Begin sending deadline reminder |etters for Phase deadlines (beyond what is currently done for
the one-year Tier classification deadline) to encourage compliance.

Continue devel opment of enforcement strategies to deal with inadequate response actions and
failing to take response actions, with coordination by the newly created BWSC Compliance
and Enforcement Section in the Boston Office. In order to expedite enforcement actions
against nonresponders and PRPs who miss MCP deadlines, continue publishing lists of default
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Tier IB siteswith missed MCP deadlines, devel op a standard Notice of Noncompliance and
Penalty Assessment Notice for MCP missed deadlines.

Continue ongoing compliance ass stance such as L SP training, guidance development,
informal meetings with LSPs and PRPs, etc., aimed at improving the overall quality of private
sector work.

Technical Standards and Guidance

To successfully implement the redesigned program, clear, reasonable standards and guiddines are
needed for making assessment and cleanup decisions. The redesign of the program was designed
to free up resources to focus on devel oping standards and technical protocols for assessing sites,
characterizing risks, and implementing remedia technologies. Below isalist of sandards and
guiddines that have been finalized and projects that are underway. DEP will continue devel op of
draft policies and seeks comments on which ones should be developed first and what additional
guidanceis needed.

Risk Characterization

Final
- Guidance for Disposal Site Risk Characterization (including ecological risk)

Risk Assessment Shortform - Residential Scenario

#2 Fud Oil/Diesdl Residential Shortform

Interim Final Petroleum Report - Devel opment of Health-based Alternative to the

Total Petroleum Hydrocarbon (TPH) Parameter

Background Documentation for the Devel opment of the MCP Numerical Standards

Draft
- Risk Assessment Shortform - Industrial/Commercial Scenario

Urban Background Levels

Characterizing Risks Posed by Petroleum Contaminated Sites - Implementation of

MADEP VPH/EPH Approach

Site Assessment Protocols

Final
- Policy for the Investigation, Assessment, and Remediation of Petroleum Releases -

Interim Site Investigation Protocol Document

Underground Storage Tank Closure Assessment Manual

Standard References for Monitoring Wells

Standard References for Geophysical Investigation

Determining Non-Potential Drinking Water Source Areas

Numerical Ranking System Guidance Manual

Removing Your Underground Heating Oil Tank: A Homeowner's Guide
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Draft
Assessing Contamination at Residential Underground Heating Oil Tanks Closures
Petitioning for a Case-Specific Designation of a Non-Potential Drinking Water Source
Area

Remediation/Site Closure

Final
- Off-Gas Treatment of Point-Source Remedia Air Emissions
Interim Remediation Waste Management Policy for Petroleum Contaminated Soils

Draft
- Activity and Use Limitation Guidance (scheduled for completion in July 1998)
Guidance on Evaluating the Feasibility of Approaching or Achieving Background

Other

Final
- Policy and Guidelines for Secured Lender Liability under Chapter 21E

Public Involvement Plan Interim Guidance For Waiver Sites

Method for the Determination of Extractable Petroleum Hydrocarbons (EPH)

Method for the Determination of Volatile Petroleum Hydrocarbons (VPH)

Draft
Public Notices

| nfor mation Distribution

DEP currently makes information about the Waste Site Cleanup Program and specific disposal
gtes availablein a number of ways.

| nformation about regulations and policies: In 1993 DEP established the MCP Helpline
(formerly the MCP Hotline) to provide a central point of contact for LSPs, their clients, and the
public for questions about the MCP and other policy issues. Since 1993, the Helpline has
responded to more than 4,000 calls annually. DEP has also published "MCP Q&AS' on a semi-
annual basis, which disseminate answers to the most common Helpline questions and other issues
which require clarification. The MCP, MCP Q&As, and other palicies are posted on DEP s Web
page, where they can be downloaded by anyone with a computer, modem, and Internet
connection. Largetechnical policies are made available to the public through the State
Bookstore, which islocated in Boston and Springfield (and will send documents by mail order).
In addition, DEP sregional offices handle hundreds of calls each year about regulatory
requirements and their application to specific stuations.
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LSPs and other stakeholders report that in general the Helpline has been a useful resource, but has
become | ess so now that they are gaining experience with the basic program framework. LSPs
now have fewer regulatory questions and more site-specific technical questions which can be
better handled by technical staff in DEP's regional offices. Additionally, some issues with the
HelpLine service have been raised: some callers are uncomfortable if they cannot reach a"live"
person (the Helpline works off voice mail messages for most calls), and some people reported that
their calls were not returned for two to three days (or in some cases not returned at all). Also,
there have been situations where the Hel pline responses were inconsi stent with responses
provided by regional staff, or where responses were felt to be ambiguous. LSPsindicated that
MCP Q&As have been helpful and should continue to be published.

Options for Improvement:

DEP should work to ensure that staff can be reached when the HelpLineisin operation
(currently four out of five business days) and that, when messages are | eft, calls are
returned within one business day.

While the Helpline can continue to deal with general calls and policy questions, HelpLine
staff should coordinate more closely with a network of subject-matter experts where the
calls deal with sophisticated application of regulations or policy. Site-specific technical
guestions should continue to be handled by staff in DEP sregional offices.

DEP should publish a consolidated, updated list of MCP Q& As, and should publish
additional Q&Ason a periodic basis.

I nformation about the condition/status of specific sites: The 1990 Study Committee agreed that
DEP should be the repository of information about contaminated sites, and that this information
should be made available to the public. To accomplish this (aswell asto provide DEP with
information to start audits), the MCP requires that PRPs submit specific plans and reports
describing response actions and L SP Opinionsto the agency. These submittals are placed in

DEP sfilesin the appropriate regional office, and are available for review by the public (by
appointment). Also, key information from these submittalsis entered into DEP's databases, which
can be accessed via DEP's World Wide Web Page.

Site Files. Managing the volume of paperwork submitted for response actions poses a
significant challenge for DEP. There are over 2,000 releases reported to DEP each year; DEP
must create a new file for each release. Subsequent site plans and reports generated from
response action are placed in these files, some of which may be voluminous. Old sitefiles
generally cannot be archived because prospective purchasers, lenders, and people doing site
assessments rely on historical information about contamination in the area of the property being
assessed. Asaresult, many DEP regions are running out of file storage space, and managing
public file reviews (done through DEP's Regional Service Centers) requires significant staff effort.
In DEP's Northeast Regional Office (which has the highest volume of releases), appointments to
review site files must be made several weeksin advance. Security of Site information isalso an
issue; inevitably some documents have "disappeared” from DEP's files, creating a headache for
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DEP staff, LSPs, and anyone else who wants to review information that is no longer available.
Due to inadequate filing resources some documents have been misfiled.

Local officialsreport similar problems managing paperwork they receive as aresult of the 21E
program. The MCP requires that PRPs send noticesto local officials about major response action
milestones. Town Managers and Boards of Health do not always know what to do with notices
and many throw them away. Public libraries which house local information repositories for Public
Involvement Plan Sites are al so often overloaded with site information and do not have the
resources to maintain site files so that they are easy to review.

Electronic submittals, storage and distribution of site reports and notices may be a way to ease the
paper burden in the future. DEP's ongoing “Info 2001 project, which is examining ways to

better collect, manage, and make available environmental information agency-wide, may help the
Waste Site Cleanup Program address some of these issuesin the future (e.g., e ectronic submittal
of site documents; storage on CD-ROM). These efforts may relieve some of the demand for
access to specific filesin the DEP regional officesin the future. Until they can be implemented,
some stakeholders have suggested that DEP expand file review hours, and/or make file reviews
available outside of business hours. While this may not be possible with existing DEP staff, the
agency solicits public comment on ways to make its information more accessible to the public.

Some PRPs and L SPs have suggested that some submittals are not necessary (particularly status
reports on implementation of IRAs and RAMSs, as well as the operation and maintenance of
remedial treatment systems). While cutting down on the frequency with which these submittals
are required would certainly cut down the volume of paperwork that PRPs have to pay for and
that DEP has to manage, the agency has found thisinformation to be valuable when it is
submitted, and an indication that response actions are not being conducted in accordance with
reguirements when they are missed. DEP solicits public suggestions for specific ways to
streamline reporting and reduce paperwork burdens while maintaining an information base for the
agency’s compliance program and other stakeholders' information needs (e.g., prospective
purchasers of contaminated property).

Web Page: Waste Site Cleanup databases can be accessed "on-line"' via DEP s Web page,
which stakeholders have generally praised. The data bases are updated on a quarterly basis, and
are currently being combined into one, which will make on-line searches for information about
specific locations (or specific areas) easier. Suggestions for improvements have included updating
stelists on the Web more frequently, providing Regional Service Centers with computers with
Web access so people can more easily search site databases, and making it easier to download
files and access information via the Web. These improvements coupled with outreach to key
groups (e.g., local officials, site neighbors viathe Toxics Action Center, etc.) may make public
access easier. DEP is also considering making the results of audits more accessible to the public
viaits Web page (currently copiesin binders are available at DEP's four regional offices and
Boston office during business hours).

I nformation about property conditions that is not directly related to response actions. Whilethe
1990 Study Committee recommended that DEP maintain information about site contamination
and make that information available to the public, the Study Committee also believed firmly that
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the agency should not collect information that is not directly related to itsimplementation of c.
21E. Through the on-going discussions of how to encourage the cleanup and reuse of
“brownfields’ sites, somereal estate interests have suggested that DEP databases should include
information about contaminated property that would assist in its marketing, e.g., lot size; building
types, sizes and conditions; property zoning; availability of utilities, and information about the
owners' interestsin seling.

While DEP understands that such information would be useful for both buyers and sdllers of
contaminated property, the agency agrees with the initial Study Committee recommendation that
it focus on information needed to implement its statutory mandate, and |eave supplemental
information gathering efforts to others who may be better equipped to obtain the desired
information and keep it up to date. DEP has shared its databases with a consortium of utilities
(the Massachusetts Economic Development Alliance), which provides awide variety of
information about commercial and industrial property that is available for sale to prospective
purchasers and their agents. Now that the Waste Site Cleanup Program’s databases are available
viathe Web, DEP believes that real estate interests should develop the information bases that they
seek (possibly with assistance from the Massachusetts Office of Business Development), and
should incorporate as much or as little of DEP' sinformation as they want. Public comment is
sought on what role the Commonwealth should take in devel oping this type of information, and
particularly on the role that DEP should play in these efforts.

Permit and Compliance Fees
Prior to the redesign, the Waste Site Cleanup program was funded in two ways:

Bond funds provided DEP with the resources to respond to releases of oil and hazardous
material when PRPs were unwilling or unable to respond in atimey manner. A feepaid
by licensed hazardous waste transporters was used to cover debt service on the bonds.

Legidative appropriations from the Environmental Challenge Fund (created in 1987 for
the 21E program) and other sources provided DEP with resources to cover operating
expenses (e.g., Saff, training, rent). The Environmental Challenge Fund is replenished by
administrative penalties collected by DEP and by costs recovered from PRPs for DEP
oversight and for sites where DEP has spent public money to conduct assessment and
cleanup activities.

The redesign of the 21E program created an additional source of funds for the program: In July
1992, Section 3B of ch. 21E was amended to give DEP the authority to charge permit and
compliance fees for 21E activities'®. Feeswere originally intended to simplify the recovery of
staff oversight charges by establishing average-cost feesin place of bills based upon actual staff
time on specific sites. DEP developed the MCP fee structure with the following objectives:

Fees should cover DEP staff time spent reviewing permits and conducting
audits and conducting compliance and some enforcement activities,; and,

16 Similar authority is granted to other DEP programs by M.G.L. ch. 21A.
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Fees should create incentives for private parties to conduct timely cleanups
(i.e. the quicker asiteis cleaned up, the fewer fees will be incurred).

In 1992, a workgroup of DEP staff and a management consulting firm established a general
framework and dollar amounts for Tier | permit fees and compliance assurance fees. Fee amounts
were set on the assumption that fees charged should bear a reasonable relationship to the DEP
services provided (i.e., permit review), and should be scaled based on site complexity. To
establish the permit application fees, DEP estimated the number of hoursit would take to review
apermit application and multiplied this figure by an hourly rate'’ of $57.67 to arrive at fee
amounts (the same hourly rate used in al other DEP permit fee calculations). Similarly,
compliance assurance fees were established based on anticipated staff time required to conduct
audits and enforcement for various types of submittals and sites, multiplied by an hourly rate of
$82.12 (the samefigure used in all other DEP compliance fee calculations, which is higher than
the permit rate to account for anticipated legal support). This figure was then divided by a factor
of 5, assuming a 20% audit rate for all stes (the minimum rate stated in ch. 21E).

DEP established a single permit fee'® ($3,550) for Tier 1A, 1B, and 1C applications, and asingle
feefor permit transfers, modifications, and extensions ($1,200); both of which must be paid at the
time of application and which trigger DEP review timeframes. The compliance fee system has
two types of fees. (1) annual fees, based on site classification (e.g. Tier 2, Tier 1C, Tier 1B, Tier
1A, or Phase V/Post RAO-C Operation and Maintenance'®), which are billed annually by DEPin
arrears following each year until site cleanup is completed; and (2) one-time compliance fees paid
at pre-classified siteswhen aRAM, RAO, or DPS™ is submitted to DEP.

To create afinancial incentive for timey cleanup, first year annual compliance fees (ACFs) are
waived for sitesthat Tier Classify within thefirst year, and no one-time compliance feeis required
for RAOsthat arefiled within 120 days of release notification. When PRPs conduct site work but
fail tofilean RAO, DPS, or Tier Classfication within thefirst year, their Sites automatically
default to a Tier 1B category, and a compliance fee of $2,600 is assessed for that year.

When the redesigned program began, the permit application fees and one-time compliance fee
collections proceeded generally as designed and were submitted routinely without significant DEP
resource investment. However, for the compliance fees requiring proactive billing, DEP has faced
several dgnificant implementation challenges. BWSC's computer tracking and invoicing systems
were not equipped to handle fee tracking. In addition, several key legal/policy decisions affected
the billing eigibility of particular PRPs and sites created additional difficulties. While intended to
nearly diminate the complex tracking of hourly oversight management by DEP staff and

Y The hourly rate consists of a direct staff pay rate plus an indirect rate to account for administrative support and
general overhead.

18 Three permit fees were created for application, amendment, and release of Grants of Environmental Restriction;
these fees are not discussed in this evaluation due to a very small universe of involved sites.

9 Annual Compliance Fee Amounts: Tier 2 - $1,300; Tier 1C - $1,950; Tier 1B - $2,600; Tier 1A - actual DEP
staff time capped at $10,000 per year; Phase V Operation, Maintenance, and/or Monitoring / Post RAO Class C
Active Operation and Maintenance [both in lieu of Tier 1 or 2 feg] - $500.

% One-time Compliance Fee Amounts:. RAO - $750; RAM - $500; DPS - $1,000.
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associated costs, annual compliance fee billing and collection nearly doubled the workload of the
cost recovery and revenues staff. These and other startup difficulties encountered resulted in the
retraction of the first round of annual compliance feesin 1996, which began a billing backlog.

As part of this fees evaluation, DEP reviewed the fee program established in the MCP and in
DEP sfee regulations (310 CMR 4.00, Timely Action Schedule and Fees Provisions). The
objectives of this review were to determine (1) the accuracy of assumptions made in the
establishment of the various fee amounts, (2) the effectiveness and efficiency of the fee system,
particularly in terms of providing a compliance incentive, (3) implementation challenges, and (4)
options for system improvement.

Information for this evaluation was obtained from a variety of sources, including BWSC's
environmental databases (the Sites database and the Front End database), DEP s Permit and
Information Management System (PIMS) and Time Management System (TMS), internal
tracking databases from the BWSC Audit Branch and Division of Fiscal Management, Cost
Recovery, and Administration (FMCRA), and the Bureau of Administrative Service' s Fiscal
Group, aswell asthe State Comptroller’s Billing and Accounts Receivable Systems (BARS),

Fee Amounts

A fundamental question that must be answered in evaluating 21E feesis whether fee amounts are
set appropriately. To answer this, DEP evaluated whether the permit and compliance fee amounts
appropriately reflect actual staff time spent on activities which the fees are supposed to cover.

Permit Fees: To assess the accuracy of the assumptions made in establishing the permit fee
amounts, DEP s average actual cost was calculated for each type of permit review. Thiswas
done by determining the average hours spent by staff for each type of permit, and multiplying this
figure by the hourly rate used to originally determine the permit fee amounts ($57.67/hr). Table
3-7 presents the results of this calculation compared to the permit fee currently set in DEP sfee
regulations.

Table 3-7: Actual Average Cost Per Permit vs. Permit Fee

$4,000
$3,500 -
$3,000 -
$2,500 -
$2,000 -
$1,500 -
$1,000 -

$500 -

OActual Ave. Cost

dollars

B Permit Fee

Initial Permit Major Permit
Modification

Table 3-7 illustrates that the fee established for the Initial Tier 1 permit application is set closeto
the actual time DEP is spending on permit reviews, but that the fee for the Mgor Modification is
set sgnificantly below average actual staff time. This discrepancy may be due to the large number
of Trangition Priority sites that submitted Major Modifications at the beginning of the new
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program. The scope and complexity of these Modifications, which necessitated staff review time
smilar toinitial permit applications, was not anticipated when the fee was set. The universe of
classified stes that have filed Modifications unrelated to Transition Priority sitesistoo small to
draw definitive conclusions. However, it is anticipated that average staff costs associated with
these Modifications (apart from the above-referenced Transtion site submittals) is probably |ower
than the figure presented in Table 3-7. Therefore, DEP does not recommend increasing the Major
Modification fee at thistime.

Annual Compliance Fees. To evaluate the annual compliance fees (with the exception of Tier 1A
fees, which are based on actual staff costs), time tracking data was tabulated for a sample universe
of stesthat had been audited. This sample universe contained sites from all regions (both
transition and new releases), a variety of fiscal years, types of audit findings (e.g. no violations
found, reclassification required, NON issued), and type of submittals audited.

The average number of hours spent on each type of audited site was multiplied by the hourly rate
initially used to calculate the fee ($82.12), and then this staff cost was divided by 5 to
approximate the 20% audit rate used in setting the original ACFs.

Table 3-8 presents the average staff cost for each type of ACF** compared to the current
compliance fee amount set in regulation.

Table 3-8: Actual Ave. Costs vs. ACF Amount

$3,000

$2,500 -

$2,000 -
<
= $1,500 A OActual Ave. Cost/5 Yrs
a WACF

$1,000 -

$500 A
$0 A : : : : :
RAO RAMS DPS Tier 2 Tier 1C Tier 1B
ACF Type

Based on the sample population, the results generally indicate that the assumptions originally
made in setting the ACFs approximate the actual time being spent during audit, compliance, and
enforcement activities. The only category where actual time spent isless than the predicted
amount is Tier 1B sites. However, it isnot possible to draw definitive conclusions about the Tier
IB fee amount due to the small number of audits of Tier IB sites conducted to date. Therefore,
DEP does not recommend compliance fee changes.

Fees System - Effectiveness and Efficiency

% The Phase V Operation, Maintenance, and/or Monitoring / Post RAO Class C Active Operation and
Maintenance Feeis not examined due to insufficient data.
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As the previous section noted, the permit and ACF fee amounts are set close to the actual time
DEP is spending on activities that are covered by the fees. DEP also reviewed the effectiveness
of the fee program, both in terms of DEP s ability to implement the program and whether the
system is providing the incentives originally intended for promoting timely assessments and
cleanups.

To what extent do assessing annual compliance fees motivate

In general, few problem areas are private parties to move forward with conducting cleanup

associated with permit fees since

. i actions?
they are not intended to provide an Greatly Moderately Slightly Unsure
incentive (except to indirectly Owner s/Oper ator 33% 33% 23% 11%
encourage risk reduction during the |[s

first year of arelease’ slifeto reduce the Tier Classification and thus potentially avoid having to
apply and pay for aTier | permit). Also, one-time compliance fees appear to be working well
since they do not require DEP billing and PRPs have an incentive to pay these fees so the
submittals associated with these fees will be accepted.

The results of DEP surveys show that a majority of PRPs believe ACFs provide a moderate to
strong incentive for performing timely response actions. About half of LSPs, DEP staff and
consultants surveyed believe fees act as an incentive.

In focus groups, DEP staff, citizens, and a number of L SPs commented that the fee amounts are
not high enough to influence the speed of response actions for larger PRPs. However,
stakeholders agreed that for smaller PRPs they are a factor.

DEP did identify a number Do you believe that assessing annual compliance fees provide an
of issues regarding the incentive to PRPs to clean up their sites quickly?
effectiveness of the fee Incentive Disincentive No effect Unsure

. DEP Staff 49% 5% 42% 4%
Eglog\l/\?m aressaredescribed | oo ons | a6% 4% 46% 4%
Billing Backlog

DEP currently has a billing backlog in certain program areas, including Tier | and |1 annual
compliance feesand Tier |1A fees. Table 3-9 presents a comparison of the total potential “billable’
fees (determined by an analysis of sitesin the MCP system conducting work) to the amount
actually invoiced by DEP.
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Table 3-9: Potential "Billable" vs. Invoiced ACFs

$7,000,000
$6,000,000
$5,000,000 -

$4,000,000 O total billable ACFs
$3,000,000 M total invoiced ACFs

Dollars

$2,000,000 -

$1,000,000
N I I N

1996 1997 1998 (projected)
Fiscal Year

Asthe data indicates, DEP has maintained a constant rate of invoicing despite the difficulties that
have been faced. The billable universe has grown significantly each year, far exceeding the
resources of BWSC hilling staff. It isunlikely the backlog could be addressed with current
resources using existing procedures. Ideally, annual fees should be issued shortly after each
billable year to reinforce the financia incentive originally intended by the fee system to encourage
timely work (i.e., get out asfast as possible to pay less fees). However, the existing backlog will
make this difficult.

The current billing backlog is due to a number of factors:

MIS Issues: The computer systems available at the start of the program were not suitable for
the tracking and analysis required for annual fee billing, so DEP had to create new internal
programs for fee billing. An additional hurdle was added when the State Comptroller’s office
required all state agencies to participate in a central automated billing process. This system
could not accommodate the complex joint and several liability scheme needed for BWSC fee
billing, and, as aresult, BWSC had to design and build its own joint and several liability
module for use by the State Comptroller’s Office in processng BWSC invoices. There
remain significant data system gaps and incompatibilities, which compound billing difficulties.

Detailed Billing Analyses/Default Tier 1B sites: DEP initially assumed that all Tier Classified
sites (including default Tier IB sites) could be billed annually. However, a closer analysis of
the statute revealed that only those rel eases where response actions have been conducted are
billable?® Thisfact created an additional leve of hilling analysis for all Tier Classified sites
that DEP had not anticipated. The most difficult and time consuming analyses are required
for default Tier IB sites. DEP does not have adequate computer tools to perform these
analyses, so each site must be analyzed manually for billing, including a determination of the
status (i.e. billing) date, the status of the release for each billable year, and whether response
actions were performed and by whom (fees are billed to persons who conduct response

2 Since DEP can only issue ACF invoices to parties who conduct response actions, a fundamental inequity is
created -- PRPs who conduct response actions must pay fees, while those who fail to meet their cleanup obligations

pay nothing.
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actions, and not to all PRPs). DEP hilling staff also spend a great deal of time conducting
post-billing compliance ass stance, which includes handling phone and written inquiries and
disputes from parties that received invoices, assisting in the correction of erroneous database
records, establishing payment plans, and serving as witnesses for formal fee appeals. Theleve
of analysis required on a case-by-case basis is much greater than originally anticipated, both
before and after each invoice isissued. Previous cost recovery hilling only required an
understanding of accounting and general BWSC program knowledge, which could be handled
by non-technical staff. However, the level of detail needed for billing requires a full
understanding of the technical and regulatory aspects of the MCP (including timelines and
response actions), which in turn demand more technical staff involvement and attention to
each individual site than was previoudy anticipated.

Tier IA Billing: DEP experienced asignificant delay in issuing Tier IA compliance fees due to
amyriad of MIS-related problems associated with tracking DEP staff oversight charges. To
issue Tier 1A feeinvoices, BWSC' s hilling unit must analyze summary time-tracking data for
errors, identify errors on employee timesheets, have deficient timesheets corrected by the
appropriate staff person, and re-enter data into the time-tracking system. The system is then
again run, downloaded and transferred to invoices for billing. These quality control efforts
require substantial effort by the billing and administrative staff. While BWSC has been unable
to send Tier 1A invoices over the last several years, Tier |A datafrom 1993 through 1997 has
now been reviewed and invoices for Tier I1A fees were sent in June 1998.

Options.

Although compliance fee billing will continue to be a detailed process involving individual
compliance history reviews of each site, the staff with technical backgrounds over the last two
years has begun to provide the correct knowledge base needed to conduct the billing analysis and
provide compliance ass stance to agency “customers.” While sgnificant difficulties fill exist in
trandating site database information to billing invoices in the State Comptroller’s system, other
MIS improvements have been made to streamline and facilitate compliance fee billing. However,
these improvements are not sufficient to properly address the volume or requirements of the
current fee system.

DEP is considering several ways to improve this program component:

1. Impose atemporary “hold” on Default Tier 1B hilling. Sidelining default Tier 1B billing
would allow staff to address other fee categories(i.e, Tier I, 1C, etc.). Of theentire
“billable’ universe of sites, default Tier 1B billing is by far the most time intensive due to
the level of pre-billing analysis required to determine whether parties have performed
response actions, and the significant post-billing compliance assistance. The default Tier
1B sites also have the lowest rate of payment and highest levels of associated disputes.
Parties working on sites that have proactively Tier Classified are more likely to be familiar
with the MCP process, have an awareness of applicable fees, and generally pay their bills
with the least amount of compliance assistance. However, this option would be a short-
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term fix and the backlog of default Tier 1B sites would continue to grow unaddressed
while other billing takes precedence.

2. Replacethe default Tier 1B ACF with standardized enforcement actions. Given the
considerable operational challenges of determining whether or not parties are conducting
response actions’, the inequity of only issuing ACFs to parties that do perform work, the
backlog of cases requiring detailed review, and the high percentage of resulting disputes,
consideration should be given to the eimination of the default Tier 1B ACF, and
replacing it with standardized enforcement actions. Conceptually, providing monetary
incentivesto Tier Classfy “on-time’ has merit. Operationa challenges, however, cast
doubt on equitable and successful implementation of default Tier IB billing.

3. Switch to a*“fixed fee” for Tier 1A Sites. Tier 1A billing is affected by the difficulties
encountered in tracking staff oversight costs for each billable year. Thisevaluation
determined an actual average ACF for Tier 1A sites of approximately $5,000 per billable
year (based upon a sample universe of 52 Tier 1A sites), which could be used as the basis
for aflat feefor Tier 1A stes. If implemented, Tier 1A ACFswould beinvoiced in a
similar fashion to other Tier | and 11 ACFs, without the time-consuming tabulation and
analysis of technical oversight charges on a yearly basis.

4. Consder a submittal-based fee system. Forty-five percent of total fee revenue comes from
the submittal of one-time compliance fees, which require minimal processing time and staff
investment. While a sgnificant amount of staff timeisinvested to conduct pre-billing fee
applicability screening as well as post-billing compliance assistance, only 55% of total fee
revenueis attributed to this“invoiced” ACF universe. Given the difficulties and significant
resources intensive nature of invoicing, the continuing expansion of the billable universe,
and the staff resources required to send out bills, a restructuring the fee system should be
considered. This approach would lose the incentive value of fees for timely work. But, it
may result in substantial resource savings for DEP, which could be used elsewhere.

Given the difficulties encountered in development and initial implementation of the current
fee system, it has yet to be fully implemented, and therefore it may be premature to
restructure at this point. However, consideration could be given to a “filing” fee system
based on submittals, or possibly increasing the number of one-time compliance fees and
reducing the number of annual fees. Since the processing timeis minimal for one-time
compliance fees, adoption of a submittal based system would free up FMCRA staff to
better address other billing as well as cost recovery related activities not addressed in this
evaluation.

2 Almost no default Tier 1B ACFs have been issued for Transition Sites due to the resource-intensive need to
conduct a case by case file review.

Draft 21E GEIR 3-34 6/30/98



Program Resour ces

Since the start of the new program, BWSC' s state operating budget has been about $15 million
each year. This money funds approximately 270 positions: 174 in BWSC and 96 in other DEP
bureaus and offices (for support of the Waste Site Cleanup Program). BWSC uses bonds to fund
an additional 21 positionsin BWSC and 7 positions at the Office of the Attorney General.

The 1990 Study Committee report for the redesign of the 21E program estimated that 324 staff
would be needed to properly implement the new program: 300 staff for DEP, 19 staff for the
Attorney General’ s Office (for enforcement support), and 5 staff for the LSP Board.

In 1990 there were approximately 230 state-funded waste Site cleanup staff and approximately
970 sites able to proceed with response actions, which was a rate of about 4 sites per staff person.
DEP projected that in the new program productivity would more than double; with 300 staff,
DEP estimated that 3,060 sites would be able to proceed with response actions annually, which is
arate of about 10 sites per staff person. The projections for the classification of sites assumed
that 90 Tier IA, 2,320 Tier IB and IC, and 725 other sites (Tier 11 Sites, “no further action” sites)
would be open annually (Table 3-10).

The privatization of the cleanup program has exceeded the 1990 estimates. There are currently
291 state-funded staff** and 4,812 sites™ which may proceed with response actions, which isa
rate of 16.5 sites per staff person. The actual breakdown of existing sitesis. 194 Tier |A, 436
Tier IBand IC and 4,107 Tier Il and other sites (Table 3-10).

TABLE 3-10 Old Program [Projections [New Program|New Terminology
LTBIs assigned to DEP Staff 199 NA NA

Confirmed Sites:private sector response with

DEP oversight 450 90 194*|Tier 1A
Confirmed Sites: private sector response

with DEP approval to proceeed 207 2320 436|Tier IB and IC
Confirmed Sites: private sector response Tier Il, Default 1B,
with no prior DEP approvals needed NA 725 4107**[Preclassification
Confirmed Sites: DEP response with public

funds 1]5%** 38*** 70***

*  Doesnot indude NPL sites.

** Excludes 2 and 72 hour default Tier 1B and preclassified releases

*** | ncludes NPL sites

2 Including 21 funded by 21E bonds.
% Excludes pre-classified 2- and 72-hour releases, comparable to what was considered in 1990.
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The 1990 report aso made assumptions about the allocation of positions to various components
of the new program. Table 3-11 compares the current distribution of staff positions® to the 1990

projections.
TABLE 3-11* Positions Positions TOTAL 1990 REDESIGN
(OPERATING)|(CAPITAL) Positions PROJECTIONS
BWSC
Emergency Response 24 1 25 48
Site Discovery 6.5 0 6.5 15
Audits/Enforcement 27 3 30 44
Site Management 42.5 8.5 51 33
Permitting 7 0.5 7.5 23
Operations/Support 11 5 16 0
Response and Remediation 11 0 11 9
Planning/Program Development 13 0 13 10
Contracts 9 0 9 10
Fiscal/Cost Recovery** 23 3 26 26
SUBTOTAL BWSC 174 21 195 218
NON-BWSC
Office of Research and Standards 9 0 9 6
Office of General Counsel 16 0 16 25
Bureau of Resourse Protection 10 0 10 10
Wall Experiment Station 3 0 3 1
Regional Administration 26 0 26 24
Boston Admin/Operations Support 28 0 28 16
Strike Force 4 0 4 0
SUBTOTAL NON-BWSC 96 0 96 82
TOTAL DEP 270 21 291 300
NON-DEP
Attorney General 0 7 7 19
LSP BOARD 5 0 5 5
GRAND TOTAL 275 28 303 324
* Does not include federally-funded staff
** Includes 2 for Assistant Commisioner

It is difficult to make a one-to-one comparison between the 1990 projected staff needs to current
staff. The work factors used in 1990 were necessarily estimates and the way the new program has
been actually designed and implemented is different in many respects from what was laid out in
the 1990 report. However, the following general observations can be made:

% Please note that “position” is not equivalent to “full-time equivalent”. Some positions arefilled by part-time
staff. In addition, staff do not spend 100% of their timein any program area (e.g., a staff person in an emergency
response position spends time on general duties, training, program development, enforcement, etc.
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Emergency Response is being staffed by about half of what was projected (25 compared
to 48). With existing staffing levels, emergency response personnd limited in their ability
to conduct enforcement and to provide proactive outreach on spill prevention/response to
users of oill and hazardous materials (e.g., businesses, municipalities, etc.);

Site discovery resources are about half of what was projected (6.5 compared to 15).

DEP' s 1994 Site Discovery Implementation Plan updated the 1990 projection to 7-9 staff.
DEP isreviewing whether additional staff are needed to conduct site discovery activitiesin
light of recommendations to focus efforts on new areas of inquiry.

Permitting is being staffed by about one third of the projected staff needed (7.5 compared
to 23). Thecurrent staffing leve is sufficient for current permit volume; however if
recommended changes to the Numerical Ranking System are made which result in a higher
volume of Tier | permit applications, current resources will need to be reeval uated.

Audits and enforcement is being staffed by approximately two-thirds of what was
projected (30 compared to 44). However, the current staff level does not allow DEP to
fully implement the recommendations made by Techlaw for revising the audit program and
greetly limits DEP s ability to take enforcement against PRPs who refuse to meet their
cleanup obligations.

BWSC funds 16 attorneys in DEP s Office of General Counsal and 7 staff at the Attorney
General’ s Office, which is sgnificantly less than the number projected in 1990 (25
attorneysin DEP and 19 at the AG). Thisalso limits DEP s ability to pursue enforcement
actions and address backlogs.

BWSC'’s contribution to Boston and regional administrative and operations support is
higher than predicted (54 compared to 40), athough this contribution isin line with what
other DEP bureaus are contributing.

The 1990 report recognized that in the redesigned program there would be backlogsin certain
areas, which has proven to be the case:

Sites Requiring Permits. DEP estimated that it would not have the resources to “call
permits’ for about 370 sites each year, which would result in an accumulating backlog
over time. This backlog is somewhat analogous to the backlog of over 1,500 default Tier
IB sites.

Oversight of Tier |A sites. DEP estimated that it would be able to oversee only 90 of the
250 Tier 1A sitesthat were projected to need attention in the new program. Thereare
currently 194 Tier 1A sites. While only 23 are formally not assigned to a project manager,
staff are limited in their ability to take proactive steps, including enforcement, to push
PRPs who are not moving forward expeditioudly.
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Managing Publicly Funded Sites. DEP estimated only being able to work on 38 of 45 high
priority Sites requiring state action each year, and estimated a backlog of 180 less complex
sites which should be publicly funded by the time the program was fully operational (five
years after start -- i.e., 10/1/98). DEP s public funding of response actions has been
limited by state-imposed caps on capital spending aswell as the lack of project managers
to oversee publicly funded sites.

A fourth unforeseen areawhere lack of resources has resulted in backlogsis billing annual
compliance fees. Asdiscussed above thereis a significant backlog in billing for sites required to
pay annual compliance fees, particularly for default Tier IB Sites.

Homeowner |ssues

As part of the program evaluation, DEP solicited comments on how privatization of the cleanup
program has affected PRPs. DEP received numerous comments that homeowners had a particularly
hard time dealing with rdeases from home hesting ol tanks.

DEP consders “homeowner” releases as those occurring at one- to four-family owner-occupied
resdentia properties. Lesksfrom fud ail sysems (either fue lines or tanks) are the most common
problem faced by homeowners. The cost of cleaning up afud oil rdease can vary widdy. Most
cleanupsinvolve excavation and remova of contaminated soils. If groundwater is affected, costs can
be even higher. Cases cogting over $50,000 are not uncommon.

DEP gaff, LSPs, citizens and others have dl commented that homeowners have had an especidly
difficult timein the new program dueto lack of financial resources and sophitication in dedling with
the MCP:

Homeowners are at a unique disadvantage because they have fewer financing sources available
to them. Stakeholders overwhel mingly stated that financng deanupsis especialy difficult for
homeowners. A number of homeowners who responded to DEP s survey stated that
underground storage tank removal and cleanup costs werein the $50,000 range. Severd
respondents noted that the added cost of LSP involvement could account for up to 60% of the
total cost in some cases. Banks are rductant to loan money for ceanup or refinancing because
of uncertainty about risks and future cleanup costs, and because most homeowners do not have
subgtantial assatsin addition to their homesto use as collateral for loans. Financia congraints
often result in homeowners hiring LSPs with the lowest bids. Unfortunately, the lowest bid
may not always end up asthe lowest final price. For example, a homeowner was quoted a bid
of $1,500 for a component of a cleanup received abill for $9, 130 for the performance of the
Services.

Homeowner'sinsurance doesn't dways cover cleanup cods, especially when therdeaseisa
"firg-party” rdease (i.e, affecting only the homeowner's property). Homeowner policies
typicaly indude a“pollution exdluson” cause, exempting them from any coverage for
pollution cleanup except where athird party isthreastened or damaged. In addition, it takes at
least one year to processinsurance clams. Asaresult, homeowners often miss the one-year

Draft 21E GEIR 3-38 6/30/98



deadlineto Tier Classify and incur adefault Tier IB fee of $2,600 (there are currently 168
resdentia Stesin adefault Tier IB gatus). Even when a homeowner steis ceaned up within
the one year deadline, a $750 RAO fee appliesif the RAO isfiled greater than 120 days from
release natification. Homeowners are not aways aware of these fees, or of ways that they can
be avoided - elther becauseit was not explained to them or because they did not understand the
requirements. Some stakeholders have made the point that money used to pay MCP fees
diminishes the aready limited resources available to pay for deanup.

Homeowners have difficulty understanding the MCP and working with LSPs. A number of
homeowners commented that they are “at themercy” of LSPs. Whilemany LSPsare
conscientious and he pful, homeowners and other stakeholders have reported that some LSPs
take advantage of homeowners and perform more work than is needed. Most homeowners do
not have access to technical resources. While many commercial PRPs have more than one Site,
daff experienced with environmental regulations, and referrals from colleagues or industry
associations, homeowners are in a one-time Stuation with no experienceto rely on.

A number of stakeholders, including LSPs, bdieve that DEP should oversee homeowner Sites.
While DEP aready provides some ass stance to homeowners, the leve of involvement varies.
Staff involvement typically involves he ping the homeowner and LSP define the work that is
necessary (as away to contain unnecessary costs), identifying and involving other Potentially
Responsble Parties (PRPs), and asssting the homeowner in dealing with lenders and insurers.
However, thisinvolvement is subject to the availability of DEP staff. DEP resourcesare
limited and do nat alow DEP involvement in al cases.

Options.

Actionswhich DEP could take to assist homeownersfal into three mgor categories.
outreach/guidance, regulatory changes, and financia assstance.

Outreach/guidance:

Work with the LSP Association to create a “Homeowner Referral Lig” of LSPswho are
willing to take homeowner cases.

Work with the LSP Association to devel op descriptions of slandard or generic cleanup actions
(including cost ranges) to aid homeownersin evaluating LSP and contractor estimates and
bills

Provide more user-friendly guidance to homeowners as soon as they come into the system
describing the MCP program and regulatory requirements.

Regulatory Changes

Thefallowing regulatory changes would ass st homeowners:
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Smply for the NRS scoring required for Tier Classfications.

Clarify when Remedy Operation Status could apply prior to Tier Classfication so that Stes
with ongoing remediation (e.g., bioremediation) would not haveto Tier Classfy.

Waiving or reducing MCP compliance fees (especidly for rdatively low risk gtuations) for 1-4
family homeowner properties. For example, diminate RAO, RAM and Downgradient
Property Status fees.

Financial Assstance:

DEP believesthat a partnership with the private sector could be formed to work toward better
insurance coverage and increased access to funding for homeowners. DEP bdievesthat awork group
should be convened involving insurance companies, banks, the ail industry, and other sakeholdersto
explore options for expanding homeowner insurance coverage, increasing access to loans, and possibly
establishing a Homeowner Cleanup Assistance Fund providing rembursement to homeowners for
cleanup costs. Such afund could be smilar to the Chapter 21J Leaking Underground Storage Tank
Trust Fund established for commercia tanks.
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Chapter 4: Are DEP’s Standards Set Appropriately?

The new program is considered to be a "risk-based" program, meaning that the decison to
remediate a Site and the extent of remediation needed is based upon consideration of the health,
environmental, safety and public welfare risks posed by the site.

The 1992 changesto M.G.L. Chapter 21E which resulted in the new program did not change the
basic remedial goals of the Act. Theseinclude the requirement of a condition of "No Significant
Risk" of harm to hedlth, safety, public welfare and the environment as the minimum level of
cleanup for a permanent solution?”, and that, where feasible, remediation continue beyond the No
Significant Risk level to approach or achieve background conditions.?®

While the statute provides general definitions of what background and No Significant Risk mean,
it isleft to DEP to develop the regulatory tools which operationally describe these terms. Under
both the 1988 and the 1993 MCP, the term "condition of No Sgnificant Risk" is taken to mean a
site-related exposure which, given the state-of-the-art in the science of risk assessment, would
result in no adverse noncancer health effects and a low (a one-in-one hundred thousand chance, or
less) likelihood of developing cancer. Recognizing that there are significant limitationsin our
ability to estimate potential exposures and quantify health risks, the regul ations incorporate
qualitative risk-reduction elements (e.g., approaching or achieving background) to minimize
future risks to health, safety, public welfare and the environment.

This chapter of the GEIR summarizes the statutory and regulatory requirements related to site
cleanup, compares the requirements of the 1988 and 1993 M CP, and eval uates the effectiveness
of the 1993 MCP.

A. Description of 21E/M CP Cleanup Requirements
1. Statutory Requirements
Table 4-1 summarizes the cleanup requirements incorporated in the M.G.L. Chapter 21E,
including both the quantitative and qualitative approaches to risk reduction. The

regulatory tools devel oped to implement these requirements under the 1988 and 1993
MCPs are described in the following sections.

% M.G.L. Chapter 21E §3A(g)
% |bid.
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Table4-1

Summary of M.G.L. Chapter 21E Cleanup Requirements

c.21E
Section Concept Summary
Section 3 (d) DEP regulatory DEP shall consider at least the following:
authority (1) the existence, source, nature, and extent of arelease or threat
of release of oil or hazardous material in question;
(2) thenature and extent of danger to public health, safety,
welfare, and the environment
(3) the magnitude and complexity of the actions necessary to
assess, contain, or removethe oil or hazardous material in
question; ...
Section 3A(d): DEPregulatory In the Massachusetts Contingency Plan, the department shall establish
authority standards, procedures and deadlines...to ensure that response actions
are taken in compliance with the provisions of this chapter and the
Massachusetts Contingency Plan as expeditioudly as practicable
Section 3A(e)  Imminent Hazards  If significant evidence exists at any time of an imminent hazard to
public health, safety, welfare, or the environment...[DEP] shall
immediately ensure...that, at a minimum, action is taken to control the
potential for health damage, human exposure, safety hazards and
environmental harm through appropriate short term measures...
Section 3A(g):  Achieve At each site, one or more permanent solutions to the extent feasible
Permanent shall be implemented as necessary to achieve a level of no significant
Solution® risk.
Achieve No No site shall be deemed to have had all the necessary and required
Significant Risk response actions taken for such site unless and until aleve of no

Define Permanent
Solution

Define No
Significant Risk

Risk Assessment

Approach or
Achieve
Background

significant risk exists or has been achieved in compliance with this
chapter.

A " permanent solution” isdefined as "ameasure or combination of
measures that, at a minimum, shall ensure the attainment of "no
significant risk".

" No significant risk" isdefined as"aleve of control of each
identified substance of concern at a site or in the surrounding
environment such that no such substance of concern shall present a
significant risk of damage to health, safety, public welfare, or the
environment during any foreseeable period of time.

"in determining whether a permanent solution will achieve alevel of
no significant risk, the Department [must] consider existing public
health or environmental standards where applicable or suitably
analogous, and any current or reasonably foreseeable uses of the site
and the surrounding environment..."

"Where feasible, a permanent solution shall include a measure or
measures designed to reduce to the extent possible the level of ail or
hazardous materials in the environment to the level that would exist in
the absence of the disposal site of concern.”

 Note that when it is not feasible to implement a Permanent Solution, a Temporary Solution,
which diminates any Substantial Hazards at a site, isimplemented (8§ 3A(f)).
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2.

Regulatory Requirements

This section summarizes the remediation requirements under the old (1988) and current
(1998) regulations. This background information will form the basis for an evaluation of
the effectiveness of the current MCP in comparison to the 1988 regulations.

a.

Former (1988) M CP

Therisk characterization requirements of the 1988 MCP were found at 310 CMR 40.545.
DEP published final risk characterization guidance to support these regulationsin early

1989.
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i. Human Health Risk

There were four methods for characterizing human health risks as described in
Phase Il of the 1988 MCP. These methods were labeled Methods 1, 2, 3.a, and
3.band are summarized in Table4-2. The four separate methods for
characterizing health risks and identifying clean-up requirements had been
criticized as cumbersome, confusing and perhaps incons stent.

The four risk characterization methods and associated risk management criteria
were developed during 1987 and 1988. The US EPA was developing and using
some approaches that addressed the additivity of risks from multiple chemicals and
multimedia exposures in risk assessments for Superfund sites. At the time, it
seemed that the total site risk concept should be incorporated into the c. 21E sites
program in order to be consistent with the direction that the federal Superfund
program was taking and the state of the art of risk characterization in 1988. In
addition, it made sense to assess disposal sites as awhole, rather than asa
collection of discrete units or contaminated media. Ultimately DEP was concerned
about the cumulative impact the site was having on the health of potentially
exposed individuals. However concerns were raised about the consistency of
using atotal siterisk approach for c. 21E while other DEP regulatory programs
utilized chemical-specific regulations.

ii. Safety, Public Welfare and the Environment
The 1988 MCP required that the risk of harm to safety, public welfare and the

environment be evaluated. No detailed requirements were contained in the
regulations and no methodol ogy was devel oped in guidance.
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iii. Background
At sSteswhere aremedial action was required based upon arisk characterization,
measures to reduce the concentrations of oil or hazardous material to levels which
would exist in the absence of the disposal site of concern (background) were
required.

Table 4-2

1988 M CP Human Health Risk Characterization M ethods

Risk Characterization

Method Applicability Approach
1. When there was a promulgated standard that Comparison of exposure point concentrations to
was applicable or suitably analogous for each applicable or suitably analogous public health
OHM at each current and reasonably standards
foreseeabl e exposure point
2 When there was a promulgated set of cleanup ~ Comparison of exposure point concentrations to
levels which were applicable for the site applicable set of cleanup levels.

pursuant to 310 CMR 40.800. (No such sets of
cleanup levels were ever promul gated)

3.a When neither Method 1 nor Method 2 applied  Comparison of exposure point concentrations to

and if OHM were likely to be transported to (in order of precedence):

exposure points through only one medium

(single medium sites) (1) Applicable or suitably analogous public health
standards; (2) Public health or risk-based
guidelines or policies approved by the
Department; or (3) Public health or risk-based
guidelines proposed by the PRP

3.b When neither Method 1 nor 3.a applied and Comparison of exposure point concentrations to
the PRP chooses not to use Method 2. applicable or suitably analogous public health
Intended for sites where OHM were standards and comparison of total site cancer risk
transported to exposure points through more to one-in-one hundred thousand and non-cancer
than one medium (multi-media sites) risk to a Hazard Index = 0.2.

b. Current (1998) MCP

The current regulations provide three options for characterizing the risk of harm to health,
safety, public wefare and the environment. Method 1 uses clear numeric standards for
more than 100 common chemicalsin soil and groundwater; M ethod 2 allows for some
adjustments in these standards to reflect site-specific fate and transport considerations; and
M ethod 3 allows cleanup requirement goals to be defined on the basis of a Site-specific
risk assessment. In addition, the regulations provide additional tools to address the
gualitative risk reduction requirements of the statute, including the need to expeditioudy
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address migrating contamination (Substantial Rel ease Migration), to eliminate continuing
sources and to approach or achieve background conditions.

i. Human Health

Under Methods 1 and 2, the risk of harm to human health is evaluated by
comparing environmental concentrations of oil or hazardous material to standards
promulgated in the MCP. In general, each standard is targeted to quantitative risk-
based hedlth criteria (a Hazard Index = 0.2 for noncancer risk, an Excess Lifetime
Cancer Risk = one-in-one million for cancer risk), although the standard-setting
process™ also incorporates background concentrations, quantitation limits and
celling values, non-quantitative, risk-based criteria, which must also be considered.
The numerical value of the standard for a given chemical may be based upon any
one or a combination of these factors.

Under Method 3, the risk of harm to human health is estimated based upon site-
specific exposure assumptions which consider current and future Site activities and
uses. The estimated noncancer and cancer risks are compared to the MCP Risk
Limits of a Hazard Index = 1 and an Excess Lifetime Cancer Risk = one-in-one
hundred thousand. In addition, any promulgated health-based standards that are
applicable or suitably analogous must be met, and Upper Concentration Limits are
applied to limit future unquantifiable health risks.

ii.  Safety

Regardless of the risk characterization Method employed, the risk of harm to
safety must be addressed separately (310 CMR 40.0960). Safety risks related to
c.21E stesinclude dangerous structures (such as open pits and lagoons), thresats of
fire or explosion (including the presence of explosive vapors) and uncontained
corrosive, flammable or reactive material.

iii. Public Welfare

Under Methods 1 and 2, the generic standards are considered to be protective of
public welfare concerns. In addition to the risk-based criteria consdered in the
development of the standards, no Method 1 standard is allowed to exceed defined
"ceiling values'. These celling values are employed to address genera public
welfare concerns (such as odors from soil or groundwater and the taste of drinking
water) aswdl as to address unquantifiable health and environmental risk concerns.

Under Method 3, the risk of harm to public welfare must be addressed explicitly
(310 CMR 40.0994). The evaluation includes consideration of "nuisance

% SEE the MA DEP publication Background Documentation for the Development of the MCP
Numerical Sandards, April 1994
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conditions, loss of property value, the unilateral restriction of the use of another
person's property, and any monetary and non-pecuniary costs not otherwise
considered in the characterization of risk of harm to health, safety and the
environment..." DEP has not published detailed guidance on how to conduct an
evaluation of the risk to public welfare, but has made some limited
recommendationsin other policy documents (e.g., the Implementation Guidance
for the VPH/EPH Method). In addition, Upper Concentration Limits are applied
as public welfare standards to address the unquantifiable, long-term risks
associated with high levels of residual contamination in the environment.

iv. Environment

Under Methods 1 and 2, future environmental impacts to surface water are
addressed through the GW-3 groundwater standards, which were devel oped
considering US EPA Ambient Water Quality Criteriaand similar values. Method 1
cannot be used at sites with contamination in ecologically sensitive media
(sediment, surface water and in some soils).

Under Method 3, a site-specific ecological risk characterization consists of two
stages. A Stage| Screening assessment is conducted to screen out siteswhich are
unlikely to pose significant environmental risk, or to quickly characterize sites with
obvious significant environmental problems. A Stage | screening employs
published environmental criteria and an evaluation of possible exposure pathways.
A comprehensive Stage Il assessment isrequired to evaluate sites with complex
environmental problems which cannot be addressed using Smple screening criteria.
Stage |1 assessments may make use of concentration-based comparisons to
published criteria or benchmark concentrations from the primary literature, and
site-gpecific assessments such as toxicity tests or populations studies. Upper
Concentration Limits are also employed as environmental standards to address the
unguantifiable long-term risks associated with high levels of residual contamination
in the environment.

V. Background

Regardless of the risk characterization Method employed, if remediation is
required at a site, then the reduction of site contaminant concentrations beyond
risk-based levels to approach or achieve "background” levelsis required (310
CMR 40.1020) where feasible. Given the acknowledged limitation of risk
assessment to accurately and definitively describe potential risks posed by
environmental contamination, the reduction of contaminant concentrationsto
"levels which would exist in the absence of the disposal site of concern” isthe only
certain means to permanently eiminate risks to health, safety, public welfare and
the environment.
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C.

It isimportant to note that this background requirement is not an all-or-nothing
requirement: any reduction in environmental contaminant concentrations beyond
the quantified risk-based levels would serve to lower overall risk. It isnot
necessary to actually achieve background to benefit from this requirement.

Comparison of 1988 and 1993 M CPs

The primary criticisms of the risk characterization methods employed in the 1988 MCP
include:

Therisk characterization methods were too complicated and determining the
need for (or the adequacy of) remediation was too time-consuming and
expensive,

The applicability of the four methods was unclear. In particular, it was unclear
when Method 3.avs. 3.b applied;

Method 1 was rarely implemented because situations where a promul gated
standard existed for al hazardous materials found at a Site were uncommon;
Method 2 had never been implemented because specific sets of cleanup levels
had not been devel oped.

Even though guidance existed for the use of the human health risk
characterization methods, the results of risk characterizations were neither
predictable nor cons stent.

No practical regulations or guidance existed for the evaluation of safety, public
welfare or environmental risks, resulting in inadequate assessments and few (if
any) remediations based upon these factors.

In 1992, as aresult of the criticisms raised about the 1988 regulations, the following
objectives were developed in order to guide the devel opment of the 1993 MCP:

Draft 21E GEIR

Simplify the characterization of health risk to determine the need for
remediation and the identification of remedial goals while retaining some
flexibility provided by the focus on cumulative (total) risk.

The generic standards promulgated in 1993 as Method 1 have no 1988
equivalent, although there was an unrealized effort to publish sets of cleanup
standards for different types of sites (e.g., petroleum, coal gasification waste
and PCB dgtes). Thetarget risk criteria for the medium- and chemical-specific
standards are set sgnificantly lower than the Method 3 Cumulative Risk Limits
to alow for multi-media and multi-chemical exposuresto occur at aste.
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The site-specific Cumulative Risk Limits under the two MCP versions are
roughly equivalent, the only difference being that in 1993 the Cumulative
Noncancer Risk Limit was raised from a Hazard Index equal to 0.2 to 1, which
is consistent with the

US EPA and other Teble4-3
agencies. A Hazard In the new 21E program, are the cleanup standards
Index equal to 1 for more protective, less protective, or the same

. Yau
asteindicates that as under the old program?

the estimated site More Less

exposure is equal to Protective  The Same Protective
LSPs 63 % 26 % 6%

an exposure DEP Staff 41 % 21 % 33%

considered unlikely
to result in noncancer health effects. The previous value (0.2) was established
as a conservative measure in consideration that people may also be exposed to
the same chemicals from non-site related sources (e.g., inhaling benzene while
pumping gasoline). It was questionable whether consideration such non-site
exposures was consistent with the statutory requirements and whether such a
difference would be statistically significant. DEP believes that, in concept, this
change did not lessen the protectiveness of the regulations and that the
resulting risk standard is more consistent with the language of the statute. In
practice, 62% of DEP staff surveyed believe that the new standards are at least
as protective as under the old program.

Clarify the applicability of the risk characterization methods.

The criteriafor determining which risk characterization Method applies has
been smplified. Site-specific risk assessment is always an option, and generic
standards are available for use aslong as the contamination is limited to soil
and groundwater and thereis no additional environmental concern.*

% Please note that the percentagesin this and subsequent tables of survey results represent the
percentage of LSPs, DEP staff and consultants who responded to the survey. The values do not
necessarily add up to 100% as some responders did not answer certain questions (e.g., in Table 4-
3, 5% of DEP staff responding to the survey did not answer this question). In Appendix A, which
gives al the survey results, people who failed to answer a particular question arelisted as
"Unsure".

% e., bioaccumulating chemicalsin the top 2 feet of soil and there are environmental receptors of
concern at thesite. See 301 CMR 40.0942.
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Assurethat risk characterization methods maintain the protection of
pUbliC health. Table 4-4

Do you believe that cleanupsin the new program

DE_P staff and LSPs are more protective of health, safety, public
believe that the leved of welfare and the environment?

protectiveness of the

More No Less
cleanup Standa'_’ dsareat Protective  Change  Protective
least as protective as LSPs 41% 46 % 11 %
under the old system. DEP Staff 23% 26 % 44 %

However, since there

were no generic (Method 1) standards under the old system a direct
comparison isdifficult. Interestingly, while the majority (63%, Table 4-3) of

L SPs believe the standards are more stringent, a similar number (57%>, Table
4-4) also believe that the actual cleanups achieved at sites are no more
protective than under the old rules.

Develop practical requirementsfor the evaluation of safety, public welfare
and environmental risks.

The 1993 regulations provide far more detail for the evaluation of safety and
public welfare risks. DEP's experience implementing the 1988 MCP indicates
that safety and public welfare concerns were addressed at very few sites. The
inclusion of explicit requirementsin the 1993 regulations is a vast
improvement.

Prior to the 1993 MCP revision, the regulations and guidance contained only
minimal statements regarding environmental risk assessment requirements.
The 1993 regulations outline a process for conducting environmental risk
assessments and for using the results as a basis for site management decisions.
These regulations represent an improvement over the 1988 regulationsin
several respects. First, they demonstrate that DEP will enforce the statutory
requirement to demonstrate or ensure that a waste site does not pose
sgnificant risk of harm to the environment. Previoudly, the requirement was
not addressed in many site assessments. Second, they provide a clearer
indication of the nature and types of assessments DEP intended. Until 1993
most of the environmental risk assessments that were done were cursory.
Finally, the revised regulations establish atiered approach in which thefirst
stage is a screening step.  This approach allows risk assessors to diminate from
further consideration those sites or portions of sites that are unlikely to pose a
sgnificant risk, thusenabling DEP and the regulated community to focus
assessment and remediation  resources on the most serious Sites.

% 57% is the sum of the "Less Protective’ and "No Change" responses.
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Qualitative Risk Issues

The 1993 regulations provide additional tools to address the unquantifiable risks
posed by environmental contamination. First, the requirement to continue
remedial actions to approach or achieve site background conditions, where
feasible, has been carried over from the 1988 MCP and the statute. Second, in
order to "ensure that response actions are taken...as expeditioudy as possible" to
control both quantifiable and unquantifiable risks, DEP promulgated regulations to
address Substantial Release Migration. In addition, in order to minimize the
likelihood of neglecting/overlooking unquantifiable but significant risks due to the
limitations of the science of risk assessment, the 1993 regulations implemented
limits (or ceilings) on the value of the generic Method 1 standards; Upper
Concentrations Limits, which set an upper bound on allowable residual
contamination when usng Method 3; and a requirement to eiminate any
continuing source of contamination in order to qualify for a Response Action
Outcome. When properly implemented, these tools provide additional protection
of health, safety, public welfare and the environment.

B. Description of Cleanups Under the New M CP

In evaluating whether the cleanups of disposal sites are meeting the statutory and regulatory
requirements, we must examine whether remedia actions are being implemented, if appropriate,
and the nature, extent and effectiveness of such actions. It should be remembered that not all sites
require remediation, and one question to be investigated is whether such sites can quickly make
such a demonstration and get out of the regulatory system.

1. Response Action Outcome Statistics and I mplications

a. Types of Figure4- 1

Response Action

Outcomes Response Action Outcome Types
B2 C

B-1 20p 2%
8%

The Response Action
Outcome (RAO) isthe
endpoint for site
investigations and
remediations conducted
under the 1993
regulations. TheRAO is
the equivalent to a
determination that No
Further Action is needed
to address potential risks
and residual

A-1
38%

44%
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contamination at adisposal site.  Recognizing that there could be numerous reasons why
no further action isrequired at a Site, three broad RAO categories and several sub-
categories were created to better describe a site'sfinal status.

I Class A RAOs

Sitesaredigiblefor aClass A RAO if one or more remedial measures were
actually implemented to achieve the No Significant Risk standard. Approximately
89% (6536/7381) of the RAOs received are Class A RAOs, indicating that
remedial measures were taken at most of the sites getting out of the system. The
high rate of Class A RAOs s good evidence that the MCP Reportable
Concentrations are effectively screening in sites which are likely to pose significant
risk and require cleanup.

Figure4-2

Distribution of Class A RAOs (100% = 6,536 Sites)

A-3:
A-1: 42% A-2: 50% 7%

Because remedial actions have been implemented at these sites, the statute requires
that remedia actions continue beyond the No Significant Risk levels to approach
or achieve background. In fact, background levels were achieved at 42%
(2,774/6536) of the sites subject to this obligation.** A Class A-1 RAO appliesto
this subgroup of sites. It isnot clear how many additional sites were remediated to
levels "approaching” background.

At amajority (50%, or 3288/6536) of sitesreceiving Class A RAOs, remediation
was conducted to achieve a condition of No Significant Risk assuming unrestricted
use of thesite. A Class A-2 RAO appliesto this subgroup of sites. When
combined with the Class A-1 RAOs, at 92% of the sites where remediation occurs
theresulting siteis clean enough for unrestricted (including resdential) use.

At 7% (or 474/6536) of the sitesreceiving a Class A RAO, Activity and Use
Limitations (AULS) were employed to limit future site use and allow for less
stringent cleanup requirements. It isimportant to note that the No Significant Risk
standard must still be met at such sites, but that the risk assessment has been
tailored to site-gpecific conditions which do not allow for unrestricted use of the
property. (AULs arediscussed in more detail below.) Thus, while remediation did
take place, the extent of cleanup fell short of that required for unrestricted use of
the property. A Class A-3 RAO appliesto this subgroup of sites.

% Sites receiving a Class B or C RAO do not need to consider the feasibility of achieving
background. Including these sitesinto the total, 38% of al sites have achieved background.
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On May 30, 1997, the MCP was revised to create a Class A-4 RAO category
under which, in limited circumstances, soil containing contaminant concentrations
greater than the Upper Concentration Limits could remain on-site untreated. No
datais currently available for this RAO category.

ii. ClassB RAOs

Sitesare digible for aClass B RAQO if it isdemonstrated that a condition of No
Significant Risk exists without the implementation of remedial measures. In other
words, these are sites which may be contaminated, but the contamination is not
significant enough to warrant cleanup. Only 10% (725/7381) of the Sitesreceiving
RAQOs fall into this category, indicating that the MCP Reportable Concentrations
(RCs) are not bringing insgnificant sitesinto the syssem. While no data are
available on the number of sites for which DEP does not receive natification, 88%
of LSPs™ believe that the RCs are keeping most or some of the "non-problem"”
sites out of the system.

Figure 4-3

Distribution of Class B RAOs (100% = 725 Sites)

B-1: 82% B-2: 18%

The majority (82%, or 596/725) of the sites which achieve an RAO without
conducting remediation have site conditions acceptable for unrestricted use of the
property. A ClassB-1 RAO appliesto this subgroup of sites. When combined
with the information on Class A-1 and A-2 RAOs, 90% (6628/7381) of the sites
receiving RAOs are clean enough for unrestricted use of the property.

At asmall number of sites which achieved an RAO without remediation (18%, or
129/725), the conclusion that no remediation is necessary to achieve a condition of
No Significant Risk is predicated on assumptions which limit the future use of the
property. An example of asitein this category would be an industrial site with
low levels of contamination which would be unacceptable for residential use, but
which would pose No Significant Risk as long as the property remains industrial.
A Class B-2 RAO would apply to sites in this subgroup.

On May 30, 1997 the MCP was revised to include a Class B-3 RAO category
under which, in limited circumstances, soil containing contaminant concentrations
greater than the Upper Concentration Limits could remain on-site untreated. No
datais currently available for this category of RAO.

iii. Class C RAOs

* Only 14 of the 127 LSPs (11%) responding to a survey believed that few "non-problem"
releases are kept out of the system.
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Sitesaredigiblefor aClass C RAO if it is not feasible to implement a permanent
solution at the site and if the site conditions do not pose a Substantial Hazard.*
Until recent changes to the regulations created the Remedy Operation Status,
Class C RAOs were the only achievable endpoint at sites where long-term remedial
actions (such as groundwater treatment) were implemented with the goal of
eventually achieving a Class A RAO. No data are available to identify what
percentage of the Class C RAO sites were actually in the process of implementing
permanent solutions. Only 2% (120/7381) of all sites receiving RAOsfal into the
Class C RAO category, indicating that it is usually possible to implement a
Permanent Solution at asite. However the percentage of Class C RAOs will likely
risein the future, as sites reach the 5-year limit.*” Thisis particularly truefor sites
with groundwater contamination which exceeds the GW-1 standards and at sites
with NAPL.

b. Risk Characterization M ethods Used
Figure 4-4
With some [imitati OnS38’ the Risk Characterization Methods Used
Zeil]ecu on Of RISk hod For Completed Cleanups
aracterization Met
employed at asiteisthe option
of the PRP and LSP. A site- No Methd
specific risk characterization is
always an option, and DEP has
found that most L SPs use the
three Methods sequentially.
(Method 3 is selected only when
Methods 1 and 2 cannot be used
to demonstrate No Significant Method 3
RISk) Method 2

4%

Method 1
54%

The goal in rewriting the risk characterization section of the MCP in 1993 was to
streamline the assessment process, achieve more consi stent site cleanups and provide the
PRP with predictable goals to better estimate the resources needed to remediate asite. At
the same time, DEP wanted to maintain the flexibility of the site-specific risk assessment,
which allows a PRP to tailor remediation goals to the characteristics of the site.

% A Substantial Hazard is a hazard which would pose a significant risk of harm to health, safety,
public welfare or the environment if it continued to be present for several years (M.G.L. c.21E
82). See Section 4.C.3. of this GEIR for amore detailed discussion of substantial hazards.

3" Generally a site must achieve an RAO, Downgradient Property Status or Remedy Operation
Status 5 years after Tier Classification.

% Methods 1 and 2 cannot be used alone when there is contamination present in media other than
soil and groundwater. In some cases a Method 3 Environmental Risk Characterization may be
combined with aMethod 1 (or 2) evaluation of health and public welfare risks.
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Overall, at 91% of the sites which have achieved a Response Action Outcome the LSP has
demonstrated that a condition of No Significant Risk exists using generic approaches.
Thisincludes sites where remediation has restored background conditions and no risk
characterization was necessary (37%, or 2281/6166 sites) and sites where a Method 1 risk
characterization was employed (54%, or 3359/6166). It is DEP's experience that the
Significant Risk demonstrations at most of these sites are conducted without the input of
trained risk assessors. Thiswas anticipated in 1993 and the regulations written to
facilitate the use of the streamlined approach by the LSP community. At thetime DEP
estimated that 75% of the site risk characterizations would be conducted usng Method 1
or with a background demonstration. The 91% figure surpasses those expectations.

Figure 4-5
At Only 4% Of the SteS LSP Confidence Using/Reviewing Risk Characterization Methods
(234/6166) was aMethod 2
approach employed either ol ]
to modify the Method 1
standards considering Site-
specific fate and transport
issues or to develop new
"Method 2" standards for
chemicals which do not
have DEP-devel oped

Method 1 values. . |/ |/ -
Findly, atonly5%ofthe | | o o

sites (292/6166) was a Ste- ' Method 1 Method 2 Method 3

specific Method 3

assessment used to demonstrate No Significant Risk. Many of these are, in fact, asmple
"No Exposure - No Risk" demonstration with a comparison to Upper Concentration
Limits. Thisis"dte-gpecific” risk assessment (requiring minimal documentation) is often
used at siteswith residual soil contamination located under buildings or at depth.

80

70

60

60 —

52 O confident
50 O somwhat Confident
M Not Confident

40

Percentage of Responding LSPs

The use of the three risk characterization Methods is consistent with the confidence LSPs
havein ther ability to use or review each approach. Asindicated in Figure 4-5, more than
90% of LSPsfed "Confident" using Method 1, while only 24% feel confident in using
site-specific risk assessments (Method 3).

C. Achievement of Background
Figure 4-6
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As noted previoudly,

. Sites At Which Background Has Been Achieved
38% of all stesand

(42% of al sites ” &

requiring remediation) = -
have completed work = o thfkj'S‘dHas
under the MCP having Been At
attained background . _

conditions. A
substantial fraction ~ © e
(83%) of al the sites * ® been Achieved
at which background © .

was achieved entered  » A_|

the system as 2-hour 0

2-hour 72-hour 120-day

notifications. It isnot
surprising to find that
achieving background is more feasible when cleaning up a sudden release of il or
hazardous material - 63% of all 2-hour naotifications were cleaned to background. For
historic releases (120 day naotifications), the fraction of sites which were cleaned to
background is much smaller: 9% of all 120-natifications, representing only 3.5% of the
sites attaining background conditions. Aswould be expected, the statistics for 72-hour
notifications fall in the middle (23% of 72-hour naotifications, which represents 13.5% of
all sites attaining background).

Release Notification Categories

d. Use of Activity and Use Limitations (AULS)

AULsare used at sites Figure 4-7
Whae the Cl %nup haS made Use of Activity and Use Limitations
the site conditions (FYo4 - Fvos

acceptable for the current

)
useand certain, but not all, |
futureuses. The AUL are |
deed notices or rettrictions
which specify the allowable = ™|
and prohibited activities for |
adte. AULsarean 1
innovation of the 1993 1
regulations and DEP
received numerous l
comments at thetime | ‘ ‘ ‘

indicating that lending
institutions and property

owners would be reluctant to accept land use restrictions as part of a Site cleanup. Indeed,
the use of AULswas dow at first, but has picked up in the last several years (possibly as
the result of increased acceptability to commercial/industrial PRPs and lenders. Anecdotal
evidence indicates that homeowners continue to be reluctant to employ AULS). The use

Number of Sites
N n w
5] il 8
8 8 8

=
@
S
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of AULs have increased 228% from 1995 to 1997, asindicated in Figure 4-7. The
effectiveness of AULs as aregulatory tool isdiscussed in Section 4.D.2.

2.

Draft 21E GEIR

Remediation | ssues
a Soil Remediation.

Asnoted in Chapter 1, Contaminated Soil Management Options, excavation and
off-site management of contaminated soil is the most common cleanup strategy
employed at sitesin Massachusetts. Excavation of contaminated soil is particularly
effective at smaller sites at which the costs for removal and treatment/disposal of
soil ismanageable. Additional soil remediation strategies involve bioremediation,
soil vapor extraction and capping.

L SPs have noted that there is more use of innovative technol ogies under the new
program than under the old system, in particular bioremediation. Clients
appreciate (and are surprised by) the flexibility in this area.

In Focus Groups, DEP staff noted that they are seeing a significant amount of soil
excavation and source removal. However, some DEP staff expressed concerns
that they are seeing "mostly capping of contamination. Thereisalot of room to
manipulate the system and do aslittle aspossible” These aff believe that in the
old program there were more actions that removed contamination from the
environment. (Capping may be relatively more common at complex siteswith
DEP involvement, as it may be the most cost-effective approach where thereis
consistent, widespread contamination or contamination at depth.)

Options:

1. Continueto evaluate soil remediation strategies and enforce current MCP
rules, with no significant changes.

2. Strengthen feasihility evaluation criteria to minimize capping-in-place.

3. Condder reingtating preference for treatment of contaminated soil.

b. Groundwater Remediation

Comprehensive Response Actions to address groundwater contamination may
involve systems which pump the groundwater to an above-ground treatment
system or in-situ treatments, such as sparging or bioremediation. Groundwater
remediation is typically along-term process which may be conducted under
Remedy Operation Status or a Class C RAO.

The consensus among DEP staff and the LSP community appears to be that much
less comprehensive groundwater treatment is occurring under the new regulations.
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L SPs acknowledge that under the 1993 MCP thereis more delay in addressing
groundwater contamination as PRPs explore risk assessment solutions.® They
note that there was probably more groundwater treatment in the old program, but
the treatment was often unnecessary from arisk perspective.

DEP continues to receive Table4-5
complaints about the need
to cleanup to drinking water

To what extent do you believe remedial systems (e.g.,
pump and treat) are being turned off prematurely or

standards where thereis no not maintained?

qpparetjt threal to aW_e” Often  Sometimes Rarely Unsure
(incdluding in local aquifer LsPs [ 8% 46%  32% 14%
protection districts). Even DEP Staff | 44 % 40 % 4% 12 %

some DEP staff have argued
in Focus Groups that DEP should establish alternative criteria for shutting-off
groundwater treatment systems, because, "PRPs currently try to argue their way
out of GW-1 areas and want DEP to reduce the scope of these areas. PRPs want
to model their way out of ZonelI’s. If the technology cannot meet GW-1
standards, maybe there should be a way to allow PRPs to do as much as they can
and get a permanent solution provided they can demonstrate there will be no
impact to the public well." On the other

hand, most DEP staff surveyed believed Table46
that remedial systems, including Most Commonly Found
groundwater treatment systems, are VOCsin Community Water
sometimes (or frequently) turned off Supplies
prematurely and/or not properly
maintained (Table 4-5), as did more than 1,1,1-Trichloroethane
half of the LSPs surveyed. Theimplication Trichloroethylene
isthat drinking water standards are not Tetrachloroethylene
being met in areas that are supposedly Dichloromethane
protected for use as awater supply. Toluene
Cis-1,2-Dichloroethylene
In fact, DEP Water Supply staff have 1,1-Dichloroethane
noted a trend in VOC detectionsin public 1,1-Dichloroethylene
water supplies. Detection rates for these Methyl Tertiary Butyl Ether
ubiquitously used compounds at Benzene

community groundwater sources have
risen from 12% to 32% in the six years from 1991 to 1996, although there have
been no violations of drinking water standards. The chemicals reported are
frequently associated with contamination found at c. 21E regulated sites.

¥ This exercise is commonly called "risking away the problem".
“* This preliminary data has not been controlled for improvementsin VOC detection limits or for
yearly variation in the number of wells tested.
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There are also private-sector concerns about the MCP requirement that
groundwater data from individual monitoring wells be evaluated for compliance
with drinking water standardsin GW-1 areas. DEP staff have noted that, in
general, groundwater plumes are not well characterized due to cost limitations,
and the gtrict application of drinking water standards in protected areasis an
appropriate means of controlling this uncertainty. Further, LSP modeling of
groundwater data to demonstrate "no impact” to a downgradient water supply well
is itsdf uncertain and does not consider the presence of additional sources which
may affect the well.

Conclusiong/Options: The apparent drop-off in the number of groundwater
treatment systems operating at sites and the disturbing data identified by the DEP
Water Supply Program raise the question of whether the MCP is adequately
protecting current and future drinking water resources. Rather than lessen the
remedial requirementsin GW-1 areas, as suggested by some L SPs and DEP staff,
DEP should comprehensively evaluate the V OC-contaminated community water
supply systems identified by the Water Supply Program to determineif thereisa
positive correlation between the apparent increase in contamination and the
existence of 21E stesin the affected watershed. The results of such an analysis
could be used to assess the adequacy of the current 21E program in terms of water
resource protection.

C. Adequacy of Site Risk Characterizations

This section examines the technical adequacy of the DEP Risk Characterization procedures which
ultimately determine the cleanup requirements for asite. DEP has focused on several major issues
that have been raised during the program evaluation but acknowledges that other less significant
items also should be and will be addressed during future revisions of the regulations.

Therisk characterization conducted to determine the need for remedial actionsis based upon
information collected during the site investigation. It is not uncommon for DEP to find during an
audit that the risk characterization istechnically correct, but that the assessment relies upon
inadequate site information, rendering the resultsinvalid. While defining the nature and extent of
areleaseis abasic requirement of the MCP,* both DEP staff and L SPs have indicated that cost
pressures have resulted in inadequate Site assessments. (Despite the fact that nearly half the LSPs
responding to a survey believed that the cost of assessment and cleanup are better under the new
MCP.)

DEP gtaff have noted that smaller PRPs may focus their efforts on cleanup, but they are not
willing to spend a lot on assessment. Staff are finding that they spend alot of time on technical
disputes over the extent of contamination (e.g., isthe site clean or did the plume move away?).
They believe that there is not enough assessment being done and that PRPs are trying to spend as
little as possible to meet the minimum requirements. One common failing isthat LSPs are only

* for example see 310 CMR 40.0835(4) and 40.0904(2).
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looking within property boundaries; they might check to see if private supplies are nearby, but
they do not sample them. They are not looking at wetlands or surface waters unless specifically
directed.

One LSP explained that, at least for utility companies, "there are carefully designed programs to
close MCP sites while leaving many 'nature & extent of contamination’ questions unanswered.
The strategy is: |et the DEP come audit us, if they find something we'll fix it, we don’t really
careif we or our LSP getsa NON. However based upon the odds we don’t think the DEP will
audit our 50-100 sites so we will be winnersin the end by closing these as fast as possible.”

Another LSP noted that there is an unending stream of sites where USTs are removed and the
tank contractor and fire chief say it is OK, but no samples have been taken. It isvery hard with
this situation to convince owners to sample the locations of former underground tanks.

1. Data Quality

One important aspect of the site investigation involves the quality of the data used to make
remedial decisons. During Table4-7

recent discssons between How Confident Are You About

DEP Staf_f al_‘ld the_LSP The Data You Receive From Laboratories?
community involving the Somewhat Not
devel opment of t_he new Confident Confident  Confident
VPH/EPH analytical method, Soil Analyses

it became clear that many LSPs| 56% 38 % 5%
LSPs and DEP staff rely upon DEP Staff |  33% 43 % 19 %
laboratory data without a Groundwater

detailed evaluation of the Analyses

quality of the data. Many DEP LSPs| 75% 23% 1%
upon the certification of a VPH/EPH

laboratory as an indicator of LSPs| 25% 45% 28%
the quality of work conducted DEPStaff | 15% 53 % 26 %

at the facility. Unfortunately DEP only certifies |aboratories for water analyses under the
Safe Drinking Water Act. Thisisreflected in the somewhat higher level of confidence

L SPs have in groundwater analyses.

While 56% of LSPs are confident in the quality of the soil analyses they receive, DEP staff
believe this confidence may be misplaced:

62% are, at most, "somewhat confident"
about the soil data. The majority of
survey respondents felt that DEP should

Table 4-8

Do you believe DEP should certify
laboratories for soil analysisfor 21E sites?

expand the |aboratory certification Yes No Unsure
program to include soil analyses (table 4- LSPs 2%  23% > %
8) Consultants 71% 25% 4%
' DEP Staff 79 % 19 % 2%
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Options.

1. Continue education of DEP staff and L SP community on laboratory
analyses, including QA/QC procedures, uncertainties, limitations and
the proper use of data.

2. Amend MCP analytical data section to require certain minimum data

and QA/QC reporting requirements.

Consider certifying labs for soil

Target some audits to include soup to nuts review of lab data.

Consider evaluating laboratory quality through the use of double-blind

samples.

g s~ w

2. Hot Spots

The identification of Hot Spots, or locations with higher levels of contamination than the
surrounding area, is used to focus remedial effortsin areas that would result in the highest
reduction of risk. Since Exposure Point Concentrations in Hot Spots cannot be averaged
into the lower concentrations in the surrounding area (mathematical dilution), the
definition of Hot Spots could determine the extent of remedial actions needed for a Site.
Asnoted by one LSP, “ Thereisa lot of hot spot removal to get down below the Method 1
standards.” DEP has noted that at many sites remediation is aso driven by the need to
eliminate hot spotsin which concentrations exceed UCLSs.

The 1993 MCP l€ft the definition of a"Hot Spot” to the professional judgment of the

LSP, but in 1995, a definition was proposed and promulgated in response to comments
from the LSP community that a regulatory definition was needed. The MCP now defines
a Hot Spot, considering both concentration (10-100 fold difference) and exposure
potential.

Some Focus Group comments indicate that the current definition and guidance are
"complicated and hard to apply" and "not helpful." It was noted that it is difficult to
determine the boundary of a Hot Spot when thereis"limited or widespread data.”
Several commentersindicated that "The definition and guidance do not provide
recommendations for sampling density or limits on areal and spatial extent of hot spots.”
Finally, comments have comefull circle: "[LSPs] need more freedom to deal with [Hot
Soot] Exposure Point Concentrations...DEP isforcing the risk assessor to address the
hot spot in a particular way."

Conclusiong/Options. While DEP is open to suggestions concerning an appropriate
regulatory definition of a Hot Spot that will satisfy the competing desires for certainty and
flexibility, it appears that the described problem is more relevant to the larger question of
what constitutes an adequate site investigation. DEP should develop guidance with
recommended sampling density or methods to address hot spotsif dataislimited. It may
be appropriate to consder visibly stained soil as potential Hot Spots regardless of extent
or relative concentrations, Smply to encourage sampling in such aress.
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3. Exposure Points/Exposur e Point Concentrations

The calculation of Exposure Point Concentrations (EPCs) are a necessary and critical
element in the characterization of risk at a disposal site, and determination of compliance
with Method 1 standards. Conceptually, thisis areatively straight-forward exercise, and
adequate “big picture’ guidance already existsin DEP s Guidance for Disposal Ste Risk
Characterization (1995). However, the application of this concept and guidance on “redl
world” sites has proven to be inconsistent and problematic, and numerous anecdotal
accounts have been offered to and observed by DEP staff on misapplications (and outright
abuses) in thisarea.

Conclusiong/Options. Additional specificity can be offered, either in the MCP or
guidance documents. This specificity can bein the form of default recommendations,
rebuttable presumptions, and/or “rules of thumb” on sampling density and techniques.
Common site scenarios, such as Underground Storage Tank excavation areas, can receive
increased attention and focus, as can common and difficult soil averaging issues involving
three-dimensional data evaluations. DEP should work with the LSP community to identify
the appropriate level of detail for such guidance.

4, Soil and Groundwater Categories

The MCP provides criteriato Table 4-9

categorize site soil and Do you believe the different cleanup standards for soil

groundwater based upon both and groundwater depending upon site uses and likely
. exposures are clear?

the current and potential future P Somewhat

use of the site and the Agree Agree Disagree

surrounding community.** LSPs 63 % 27% 8%

Because the soil standards DEP Staff 54 % 39% 5%

consider the possibility of contaminants leaching to the groundwater, there are, in fact, 12
different soil and groundwater category combinations which could apply at asite. 1n 1993
DEP and the regulated community were concerned that the categorization process and the
application of the standards would be overly complex, but that the complexity would be
bal anced by the flexibility of choosing cleanup goalstailored to Site use. Asindicated in
Table 4-9, most users of the MCP find believe the processto be clear, and there have
been no significant proposals to change the categorization process.

a. GW-1

The 1993 MCP defined the GW-1 groundwater category to include all groundwater
currently used as drinking water and groundwater which may be used as a future drinking
water resource. Theintent wasto clearly identify those groundwaters that required a high
level of protection. Previoudy all groundwater in Massachusetts was considered a

2 32 310 CMR 40.0930.
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potential future water resources, no matter how unrealistic the prospect. Asaresult, there
was no effective meansto prioritize groundwater cleanups or to allocate state resources.
DEP has worked with the regulated community and other state agencies to further refine
the criteriafor this category, particularly to identify future drinking water resource areas,
culminating in the promulgation of regulationsin September 1996 defining "Potential
Drinking Water Source Areas' and "Non- Potential Drinking Water Source Areas.”

Three relatively minor issues remain concerning the criteriafor GW-1 groundwater. One
concerns the need for a Grant of Environmental Restriction when abandoning a private
water supply in order to change the groundwater category. Thisissueis discussed in more
detail in section 4.D.1.e.

The remaining issues involve the Zone A of a Class A Surface Water Body. First, dueto
recent revisions to the drinking water regulations,* the definition of a Zone A contained in

Table4-10

Comparison of Zone A Definitions

MCP Drinking Water Regulations
310 CMR 40.0000 310 CMR 22
Zone A means
Zone A means the area within 400 feet (a) the land area between the surface water source and
laterally from the bank of a Class A surface the upper boundary of the bank;
drinking water source (as identified in 314 (b) the land area within a 400 foot lateral distance
CMR 4.00) and itstributaries. from the upper boundary of the bank of a Class A

surface water source, as defined in 314 CMR
4.05(3)(a); and

(o) the land area within a 200 foot lateral distance
from the upper boundary of the bank of a tributary
or associated surface water body.

the MCP is dightly inconsistent with that of the drinking water program (Table 4-10).
Second, for Interim Wellhead Protection Areas (IWPAs) and private drinking water
supplies, the MCP allows for a demonstration that a siteis not hydrogeol ogically
connected to the well in question, thereby exempting the site from the GW-1 category. A
similar argument could be made for Class A Surface Water Bodies, aslong asthe
exemption includes both a hydrogeol ogic argument and a topographic demonstration that
the siteisnot in the watershed.

b. GW-2
Currently, the application of the GW-2 groundwater category is limited to sites where the

depth to groundwater isrelatively shallow (less than or equal to 15 feet below ground
surface), and where an “occupied building or structure” is present. The purpose of this

43310 CMR 22.00, March 1997.
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categorization is to ensure that exposures to vol atile contaminants potentially off-gassing
from the groundwater are adequately considered. Currently the regulations only consider
existing occupied buildings or structures or planned future construction when categorizing
the groundwater, primarily because the implementation of AULs at any potentially
affected downgradient property was considered to be an onerous requirement. At issueis
whether it is necessary or prudent to extend this category to all siteswith relatively
shallow groundwater, to be protective of buildings that may be constructed at the Site.

Some LSPs and risk assessors are uncomfortable with the fact that the MCP permits them
to RAO asite (without an AUL) with the potential of a future building having an indoor
air problem. One consultant considered it "sqirrelly” [crazy] that DEP isn't concerned
about future buildings and indoor air, and ancther noted that "even the lawyers question
this." (Seethediscussion on AULs and Future Buildings, Section 4.D.1.d.)

Options:

Keep the current definition, on the assumption that el evated concentrations of
volatile contaminantsin shallow groundwater are likely a short-term concern at
most sites, if appropriate source control was undertaken, as required by 310 CMR
40.1003(5);

Keep the current definition, but allow and/or require the use of Activity and Use
Limitations (AULS) as an ingtitutional control to inform the design of or prohibit
future construction of buildings (considering the legal implications about limiting
property use);

Extend the category to include all shallow groundwater, to ensure adequate
consideration of this pathway at all sites; or

Extend the category to include all shallow groundwater, but allow exemptions
(perhaps via Method 3) to exclude sites where future impacts are unlikely, due to
subsurface conditions, source control measures, and/or the presence of readily
degradabl e contaminants (e.g., petroleum products).

5. Background Definition

The term "background"” is not defined in the statute, but the concept isindirectly
referenced as part of the definition of a"Permanent Solution."* The statutory term "the
level [of a contaminant] which would exist in the absence of the site of concern” has been
interpreted by DEP to be "background” in both the 1988 and the current MCPs. This
statutory concept of reducing contaminant concentrations as close to background as
possible whenever remedial actions are implemented at a site has been explicitly

* M.G.L. Chapter 21E, §3A(g): "Where feasible, a permanent solution shall include a measure or
measures designed to reduce to the extent possible the level of oil or hazardous materialsin the
environment to the level which would exist in the absence of the site of concern.”
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incorporated in the basi c performance standard of the MCP, the Response Action
Performance Standard (or RAPS).* Thisis one mechanism provided for in the statute
for addressing the unquantifiable risks posed by residual contamination at a Site.

The MCP definition
makes clear that theterm M CP Background Definition
isnot limited to pristine (310 CMR 40.0006)
conditions, and that DEP
recognizes that historic

Background means those levels of oil and hazardous material that
would exist in the absence of the disposal site of concern which are:

human activities have (a) ubiquitous and consistently present in the environment at and
resulted in the presence in the vicinity of the disposal site of concern; and
of some chemicalsin the (b) attributable to geologic or ecologic conditions, atmospheric

deposition of industrial process or engine emissions, fill
materials containing wood or coal ash, releases to groundwater
. from a public water supply system and/or petroleum residues
DEP has received many that are incidental to the normal operation of motor vehicles.
comments concerning its

interpretation of the statutory language. In particular, some people believe that the
"limited acknowledgment" of anthropogenic contamination in the MCP definition does not
go far enough to reflect the [apparent] statutory concern with distinguishing between the
disposal site and any other hazardous materials present in the environment, whether
naturally occurring or anthropogenic.

environment.

DEP believes that such a broad interpretation of the statutory language would allow the
contamination present from one release (one type of "anthropogenic source') to be
consdered "background" for a neighboring site. Thus, locations with multiple historic
sites would be considered an area of high "background” leves, which would limit the need
for remediation. In fact, because "background" is considered to be alevel of No
Significant Risk, *° no remediation would be required in such neighborhoods.

Conclusionsg/Options: DEP believes that the current definition of background in the
MCP is consstent with the language and the intent of the statute. A broader
interpretation, as suggested by commenters, would result in pockets of contaminated sites,
each justifying high levels of contamination based upon its proximity to another site.

Such a change would necessitate the elimination of the MCP clause equating background
with No Significant Risk to insure the protection of public health. DEP acknowledges that
there may be a need to modify the MCP definition of background, and DEP would

wel come specific suggestions to address common anthropogenic sources which would
meet the statutory and lay meaning of "background.”

6. | mminent Hazards

> 310 CMR 40.0191(1) and 40.0191(3)(c). See also the RAO requirementsof 310 CMR
40.1020.
%6 310 CMR 40.0902(3)
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Imminent Hazards are site conditions which would be of regulatory concern if they were
to persist without cleanup for even a short period of time. An Imminent Hazard may exist
for human health or environmental concerns. The regulatory definition of an Imminent
Hazard is broader than the lay understanding of the term, which invokes images of
denuded landscapes and crippling health effects. The definition under the MCP" istied to
the term "dignificant risk”, which is determined by the risk characterization Methods
described in Subpart 1. Imminent Hazards require 2-hour notification to DEP and
expedited investigation and cleanup. Several concerns about the way Imminent Hazards
are addressed in regulation and guidance have been expressed. These include issues
related to specific chemicals (particularly arsenic) as well asthe overall approach.

Several commenters expressed concern that the concentration of arsenic in soil which
could pose an imminent hazard® was just slightly greater than the Method 1 cleanup
standard, and that this level was often exceeded at Sitesin central Massachusetts where
there are high, naturally occurring levels of arsenicin soil. It has been suggested that
region-specific Reportable Concentrations could be promul gated to eiminate "needless’
reporting of high background arsenic sites, or that a blanket exemption from notification
for background conditions should be added to 310 CMR 40.0317.

More generaly, concern has been expressed over the difficulty of applying the risk
assessment approaches described in the MCP to Imminent Hazard conditions. Other than
those contaminants and concentrations clearly identified as being of concern for an
imminent hazard, any other site where the contamination is of potential concern requires
referring to multiple sections of the MCP and guidance which "are either vague or
nonexistent.” 1n Focus Groups, risk assessors have noted that "the regulated community
doesn’t necessarily understand that if you are conducting a normal Phase 11 risk
assessment and see high risks (>10™) under current conditions then it is an Imminent
Hazard - we may be missing some Imminent Hazards.” DEP staff concur and state that
"is unlikely most new releases are evaluated...in this manner. The MCP as written makes
it quite arduous to follow the various regulatory steps someone should take to determine
if an imminent hazard exists, particularly early in the process.”

Conclusions/Options:

While DEP is senditive to the concerns about arsenic background levels, the potential
health risks associated with arsenic in soil, even when it is naturally occurring, justifies the
need to notify and adequately characterize the site before it is dropped from the system.
Additional guidance may be warranted, however.

7310 CMR 40.0006 and M.G.L. ¢.21E: Imminent Hazard means a hazard which would pose a
sgnificant risk of harm to health, safety, public welfare or the environment if it were present for
even a short period of time, as further described in 310 CMR 40.0950.

“8 310 CMR 40.0321(2)(b) lists concentrations of seven chemicals which, under certain
circumstances, could pose an Imminent Hazard. The concentration listed for arsenic is 40 pg/g.
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Changes to the Imminent Hazard requirements to be considered include smplification of
the Imminent Hazard Evaluation procedures, addition of common chemicalsto the list of
potential imminent hazard conditions at 310 CMR 40.0321, and education and training for
LSPs and DEP staff. Failure to notify concerns may also be addressed by initiating audits
earlier in the MCP process, pursuing enforcement action against LSPs, aswell as PRPs,
and referring LSPs to the LSP Board.

7. Substantial Hazards

Substantial Hazards are site conditions which would be of regulatory concern if they were
to persist without cleanup for even several years. A Substantial Hazard may exist for
human health or environmental concerns.  Substantial Hazard is defined in M.G.L.
Chapter 21E.* The dimination of Substantial Hazards is a requirement for a Temporary
Solution (Class C RAO).

While DEP has published some guidance on the evaluation of Substantial Hazards, LSP
and DEP comments on this issue may be summarized by the following quotation from
DEP staff: "Better guidance is needed on a number of issues. Staff have spent hours
internally debating what a substantial hazard is, and did not reach any consensus. |If
staff don’t know, how are LSPs going to know?"

Conclusionsg/Options: The MCP should interpret the statutory definition of "No
Substantial Hazard".

% 310 CMR 40.0006 and M.G.L. ¢.21E §2: Substantial hazard means a hazard which would pose
asgnificant risk of harm to health, safety, public welfare or the environment if it continued to be
present for several years.
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8. Method 1

Risk Characterization Method 1 is a simple approach which makes use of generic soil and
groundwater standards. A Method 1 Risk Characterization resultsin certain and
predictable cleanup requirements. Method 1 isthe most commonly used approach.

a Comparison to Other States Standards

In 1993 Massachusetts became one of the first states to promulgate generic cleanup
standards to be used in a waste Site cleanup program. Numerous states and the US EPA
have published standards or guiddines which have the same general goals of the MCP
Method 1 standards. One measure of the appropriateness of the Massachusetts standards
isto compare the Method 1 standards to anal ogous standards devel oped by other
regulatory agencies. In order to ensure comparability, we have sdlected three types of
standards for comparison: residential soil standards (MCP S-1 Direct Contact Standards
listed at 310 CMR 40.0985(6)), drinking water standards (MCP GW-1 standards, listed at
310 CMR 40.0974(2)), and leaching-based soil standards intended to protect drinking
water (MCP leaching-based values, listed in the 1994 document Background
Documentation of the Development of the MCP Numerical Standards.)

The comparison was limited to 10 typical chemicals commonly found at sites: benzene
(Benz), toluene (Tal), methylene chloride (MC), Vinyl chloride (VC), PCBs,

tetrachl oroethylene (PCE), benzo[a]pyrene (B[a]P), naphthalene (Naph), arsenic (As) and
mercury (Hg). Figures4-8, -9 and -10 graphically depict the results of these comparisons.

i. Residential Soil Standards

Figure 4-8 compares the MCP Method 2 S-1 Direct Contact Standards™ to similar
concentrations developed by 17 other state, province and federal agencies.™ While
the specific methodol ogies and assumptions may vary from state-to-state, the goal
of each program isto identify concentrations of the chemicalsin soil which would
be acceptablein aresidentia setting.

* The MCP Method 1 S-1 Standards were not used here as they include the soil-leaching
pathway.

L AK, AZ, CT, ME, MI, MO, NJ, NY, OR, PA, TX, WA, WI, WY, EPA, British Columbiaand
Ontario.
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Figure 4-8
Comparison of Direct Contact-Based Soil Standards
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The Massachusetts standards are generally in the middle of the range of the
different states standards. The MCP sets the highest standard for one chemical,
arsenic, and standards towards the low end of the range for two chemicals (toluene
and naphthalene). These extreme values actually demonstrate the moderation of
the DEP standard setting process which sets upper- and lower-bounds on the
quantitative risk calculations by incorporating qualitative risk and non-risk
consderations. For toluene and naphthalene, other state standards are extremely
high (up to 23,000 mg/kg, or 2.3% toluene in soil), while the Massachusetts values
are capped by the celling concentrations to protect against unevaluated risks and
aesthetic concerns. On the other hand, other states have published low values for
arsenic, while the Massachusetts values are set at the "floor" criteria of
background.

ii. Comparison of Drinking Water Standards

Figure 4-9 compares the MCP Method 1 GW-1 Standards with the drinking water
standards and guidelines of 46 other state, province and federal agencies.® While
the specific methodol ogies and assumptions may vary dightly from state-to-state,
the goal of each program isto identify concentrations of the chemicalsin water

52AK, AL, AZ, CA, CO, CT, DE, FL, GA, IA, ID, IL, IN, KS, KY, LA, MD, ME, MI, MN,
MO, MT, NE, NH, NJ, NC, ND, NM, NY, OH, OK, OR, RI, SC, SD. TN, TX, UT, VA, VT,
WA, WI, WV, EPA, British Columbia and Ontario.
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10,000.

which would be acceptable for drinking water use. Thereis marked similarity
across the states as most programs, including the Massachusetts waste site cleanup
program, follow the US EPA lead in publishing drinking water standards.

The MCP GW-1 standards are smilar in value to other state standards. 1n two
cases, PCBs and benzo[a] pyrene, the Massachusetts standards are on the high end
of awide range of values, and in two cases, methylene chloride and naphthalene,

Figure 4-9

Comparison of Drinking Water Standards
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the Massachusetts standard is towards the low end of the range. With the
exception of the naphthalene value, the GW-1 standards were not devel oped
specifically for the MCP: they were adopted directly from the Massachusetts
Drinking Water Standards (310 CMR 22).
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iii. Comparison of Leaching-Based Soil Standards

The MCP Method 1 Soil Standards consider both direct contact risks and the
threat that the soil may pose to the underlying groundwater. Figure 4-10
compares the leaching-based component of the MCP standards to leaching-based
standards from 14 other state, province and federal agencies>® Again, the MCP
standards are similar in value to those of the other states. The relative position of
the DEP values to those of the other states appears to be most influenced by the
target groundwater level: where the GW-1 standard isrelatively low (e.g.,
naphthalene) the leaching-based standard isrelatively low. Compared to the other

Figure 4-10

Comparison of Leaching-Based Soil Standards
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states, the leaching model used by DEP to devel op the Method 1 standards does
not appear to be biased high or low. This observation standsin contrast to the
results of the DEP evaluation of the leaching model used to devel op these
standards (see the discussion in section 4.C.8.b.). Itisasoimportant to note that,
unlike several of the other states, the Massachusetts standards did not modd the
leaching of metals to groundwater.

* AK, CT, IL, ME, MI, NJ, NY, OR, PA, TX, WA, WI, EPA and Ontario
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b. Soil Standards

The MCP Method 1 standards for soil are calculated considering cancer and noncancer
risks from direct contact with the soil and the potential for the contaminants to leach from
the soil and contaminate the underlying groundwater. This section discusses the
development of the standards and issues that have been raised concerning these values.

i L eaching to Groundwater

All Method 1 soil standards are designed to Table 4-11

be protective of leaching concerns. Asit % Standards

turns out, leaching is the controlling pathway Controlled By

for alarge number of contaminants, Soil Category L eaching Pathway

espedially in GW-1 areas SUCW-1 26
S-1UGW-2 20
S-1/GW-3 21

To evauate this pathway in 1993, DEP S-2/GW-1 57

chose to use two models, SESOIL and S-2/IGW-2 23

AT123D, to develop an agorithm to relate S2/GW-3 27

key physical properties (Henry's Law ggﬁ gw; ZZ,

Congant and soil/water partition coefficient) S O3 31

to a soil/groundwater Dilution and
Attenuation Factor (DAF) for each Method 1 standard. Thiswas the approach that
had been deve oped by the State of Oregon in 1992.

Based upon an evaluation of the models and inputs by the DEP Northeast Regional
Office, severa dgnificant problems have been identified:

The "digpergvity" factors (which modd the "spreading” of contaminantsin
the plume) employed are 10 to 100 timestoo high. Soil standards may be
ggnificantly lower than the current values.

The Disconnectedness Index (which modd s the movement of
water/leachate through the vadose zone) is overly conservative. Sail
gtandards corrected for thisfactor a one would be somewhat higher than
current values.

The Henry's Law Congtant used for one of the 8 "benchmark™ compounds
(used to devel op the leaching algorithm) appears to be inappropriatdy low.
Thiswould sgnificantly change the DAF dgorithm, and change the current
r’=0.99toan r*=0.91 value.

Callectivdy, if dl of the errors are corrected, and no other input assumptions or
conditions are changed, corrected Method 1 soil concentrations of some compounds
would have to be lowered by up to afactor of 50. Asnoted above, thiswould effect a
subgtantial percentage of the Method 1 standards.
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In addition to the detail s about the adequacy of the model parameters, DEPis
evaluating the"big picture' question of how well the Method 1 soil standards protect
groundwater. Two important points should be kept in mind:

Conggent with past DEP practice, the derivation of Method 1 standards
incorporated a number of conservative assumptions,; and
Leaching-protective soil gandards are an indirect "first leve™ screen of
potential groundwater concerns, direct measurement of groundwater quality is
apreferred, and routingly accomplished, Ste assessment activity. Thus, soil
dandards that are not leaching-protective are really only a problem at those
minority of siteswhere groundwater quality isnot directly ascertained.

The primary areas of conservatism used in the mode s to derive leaching-protective
include

1. Biodegradation was not congdered, except for benzene.

2. Single-compound (maximum) solubility valueswere used for al compounds.

3. Leaching-protective Method 1 soil standards were based upon maximum
predicted groundwater impacts rather than multi-year or lifetime averaging
periods

4. Desorption was assumed to be linear and instantaneous.

On the other hand, dements of conservatism factored into specific Method 1 ol
standards are potentialy offset by the inadequate soil data obtained at many sites™, and
the concern that higher concentrations may exist in unsampled arees. Moreover, it is
now clear that most of the soil data obtained for the most leachable soil contaminants
(VOCs) underestimates actual soil concentrations by 1 to 3 orders of magnitude™.

Conclusong/Options:

a) Recaculate acorrect DAF agorithm, using the recommendations provided in this
paper. Run additiona "benchmark™ chemicals, to increase Satistical confidence.
Sdect benchmark chemicas from among the most commonly released
contaminants. Use the actual DAF vaues from the modded runsfor al benchmark
chemicals, and the DAF adgorithm for remaining compounds.

b) Consder incorporating biodegradation congtants for petroleum contaminants.
Condder use of an averaging period, not maximum concentrations, in etablishing
acceptable receptor groundwater levels.

> A review of DEP Notices of Audit Findings (NOAFs) found numerous problems in the
accuracy and precision of site data as well as inadequate site characterization.
% SEE the discussion of methanol preservation in the May 1996 VPH/EPH | ssues Paper
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¢) Include metalsin re-examination of leaching pathway. (SESOIL/AT123D can now
accommodate metals)

d) Condgder indusion of asoil-to-indoor air pathway in recalculation of soil sandards,
usng ASTM RBCA equations.

il. Soil Standards Based on Direct Contact

S-3 Standards

The Method 1 S-3 standards use a soil ingestion rate of only 50 mg/day for an
adult digging in soil. Consistent with US EPA recommendations, DEP guidance™
suggests using a soil ingestion rate of 500 mg/day when evaluating high intensity
exposures, such as excavation. One commenter questioned whether the S-3
standards are sufficiently protective of a construction worker. Other commenters
believe that the DEP exposure assumptions are very conservative (health-
protective).

Conclusionsg/Options: DEP will evaluate specific exposure assumptions
associated with the Method 1 soil standards, including the appropriate soil
ingestion rates, to evaluate overall protectiveness of these values.

Standar ds Based Upon M ADEP Sludge Regulations

When the MCP Method 1 standards
were developed, a number of the )
calculated values were lower than Comparison of

the existing standards for the Calculated MCP Soil Valuesto
: o Land Application of Septage Sludge Standard
unrestricted land application of and Application o age siudge standards

Table4-12

septage sludge. In an effort to be Calculated  Land Application
consistent with other DEP S1Value g:‘ng‘;?de
regulatory programs, some MCP Chemical (mg/kg) (mg/kg)

soil standards for PCBs and Lead™

were set equal to the higher land Lead 90 300

application of dudge values. Some

commenters have noted that, because they have been set higher than the calcul ated
"risk-based" values, these standards are not sufficiently protective. Further, it has
been suggested that the land application of dudge regulations be revised to
reevaluate the PCB and Lead standards in light of the health-based MCP criteria.

*® Guidance for Disposal Site Risk Characterization, BWSC/ORS-95-141

*" The standards for Zinc was also adjusted, but the S-1 standard of 1,000 mg/kg is based upon
the ceiling value and is not risk-based. The risk-based value (16,000 mg/kg) is actually higher
than the land application of dudge value of 2,500 mg/kg.
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Conclusionsg/Options: While the PCB and Lead standards are higher than the
"risk-based" numbers, thisis also true for MCP standards set considering
guantitation limits and background. For both chemicals the promulgated standard
is higher than it would otherwise be under the MCP, but falls below the
"sgnificant risk" criteriafor cumulativerisk.®® Asthe land application of Sudge
regulations are reevaluated (scheduled for the coming Fiscal Year), DEP will
revisit the standards for these chemicals to maintain regulatory consistency and to
protect public health.

I ndividual Chemicals

Concerns have been raised about several standards for individual chemicals,
including arsenic (due to high background levels in some parts of Massachusetts)
and benzo[a]pyrene. While the comments received by DEP indicate that the
current standards are too low, both values are set higher than their "risk-based"
levels due to background or quantitation considerations. Also, asnoted in Figure
4-8, the MCP standards for these chemicals are consistent with (or higher than)
Smilar standardsin other states.

Conclusions/Options: DEP will continue to eval uate chemical-specific comments
within the framework of the MCP standard setting process. DEP welcomes any
additional data which would justify changes (raising or lowering) to any of the
current MCP standards.

iii. Soil-to-Air Pathway

When devel oping the methodol ogy to derive the MCP numerical standards DEP
considered incorporating a soil-to-air migration model into the soil standards. The
regulated community commented that the soil-to-air pathway was of concern at a
limited number of Sites and that incorporating that pathway into al the soil
standards would needlessy lower the applicable standards. It was suggested that
by limiting the use of the Method 1 standards to sites without indoor air impacts,
siteswith a soil-to-air pathway would be evaluated in a Method 3 assessment.

Anecdotal evidence from the Focus Groups and data on the use of the various risk
characterization Methods suggest that potential indoor air exposures are not being
addressed™, particularly from the soil-to-air pathway. While the risk
characterizations do not note or evaluate this pathway, Activity and Use
Limitations are routinely applied to properties at which thereis resdual soil

°% 310 CMR 40.0902(2)

% |t has been suggested that LSPs may disregard potential indoor air exposuresto avoid a
Method 3 Risk Characterization and to minimize the Numerical Ranking System (NRS) score for
adte. The NRS scores 200 points for a confirmed indoor air exposure.
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C.

contamination directly under abuilding. Itislikdy that significant exposures are
not being evaluated at sites.

Conclusions/Options: DEP should consider either incorporating the soil-to-air
pathway into all the Method 1 soil standards, creating an additional category
addressing just contaminated soil near occupied structures (the soil equivalent of
the GW-2 category) or developing Method 1 indoor air standards.

Groundwater Standards

This section examines the devel opment of the MCP Method 1 Groundwater Standards and
discusses issues raised concerning the adequacy of the methodol ogy.

Draft 21E GEIR

i. GW-1 Groundwater

The GW-1 standards are either adopted from existing Massachusetts Drinking
Water Standards (310 CMR 22), Massachusetts Drinking Water Guidelines, or
developed for the MCP using standard EPA equations and assumptions. Itis
DEPs intention that the GW-1 standards be consistent with existing state and
federal standards.

Since 1993 DEP has received a small number of comments concerning the GW-1
standard for specific chemicals, but there have been no issues raised concerning the
overall process.

ii. GW-2 Groundwater
[See also Section 4.D.2 - Activity and Use Limitations]

The GW-2 gandards are desgned to be protective of adverse indoor air impacts from
VOCs off-gassng from contaminated groundwater. This entire phenomenon is
complex and highly variable, and poorly understood and modeed, even today. Our
caculations involved the use of the Johnson and Ettinger Heuristic Modd, which
remainsto this day the most commonly accepted, though controversia, approach.

In order to determine the appropriateness of certain assumptions incorporated into the
modd, DEP Northeast Regional saff evaluated 47 Stes (and subsites) which were
deemed to have data of sufficient quality and validity. (21 Stes were contaminated
with petroleum (BTEX) products, and 26 sites with chlorinated solvent contamination,
with about haf these dtes resdentid, and haf commercd/retall/schools) . The
findingsindude:

The partitioning assumption of 10% of the Henry's Law condition appears
overly conservativein most cases
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The indoor air/vadose zone attenuation factor of 5 x 10* appears to be
insufficiently protective in most cases.

Significant differences were observed between fate of the petroleum and
chlorinated compounds.

Interestingly, the above findings are dmost "a wash": the 10% partitioning assumption
was overly conservative by about an order of magnitude, while the attenuation factor
was unconservative by about an order of magnitude. However, depending upon the
contaminant of concern (i.e, chlorinated vs. petroeum VOCs), and specific Ste
conditions (i.e, foundation design), it is dear that GW-2 dandards will not be
protective at a ggnificant percentage of Stes. In fact, of the 7 dtes evaluated with
groundwater concentrations less than GW-2, 4 were found to have unacceptable
indoor air impacts. (Seeaso thediscusson of indoor air and AULsin Section 4.D.2.)

ConclusonsgOptions:

DEP will evaluate whether it is necessary to calculate new GW-2 standards or to
articulate, in guidance, those dte conditions where the exising GW-2 standards may
not be protective. In the latter case, the Response Action Performance Standard
("RAPS', 310 CMR 40.0191) would be used to determine the need for additional site
investigations into this pathway.

It is recommended that DEP provide guidance on this issue for use in Method 2 and
Method 3 risk characterizations. Currently, a number of LSPs have been usng the
cited 5 x 10 attenuation factor when evaluating soil gas data at stes. Thisis dearly
ingppropriate for chlorinated solvent contaminants.
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ii. GW-3 Groundwater

The MCP GW-3 Standards are derived by applying a 10-fold multiplying factor to
the US EPA Ambient Water Quality Criteria or other smilar values. The factor of
ten isageneric factor intended to account for dilution of groundwater
contamination as it migrates towards a receiving surface water body and once it
discharges into the surface water.

Few LSP or community comments have been received about the devel opment of
the GW-3 standards. One area of concern has been the use of unadjusted US EPA
LOELSs (Lowest Observed Effect Leve) rather than dividing by afactor of 10 to
estimate a NOEL (No Observed Effect Level) for certain chemicals. The GW-3
standards for such chemicals would be a factor of ten higher (less protective) than

appropriate.

DEP staff have expressed several concerns about the GW-3 standards. Firgt, the
standard setting process did not consider potential human exposures within the
recelving surface water body (e.g., for tetrachloroethylene, concentrations as low
as 30 pg/L may be required to be protective of dermal contact exposures during
swimming, compared to a GW-3 standard of 5,000 pg/L). Second, the GW-3
standards do not consider potential exposures relating to construction activities.
(Private-sector risk assessors have also raised concernsthat the high GW-3
standards for chlorinated organics may pose an unquantified inhalation risk if there
were to be excavation in or near the saturated zone.) Finally, staff are also
concerned that the high GW-3 standards for some chemicals may prevent the
identification of sources of OHM. In other words, the GW-3 standard (and thus
some Reportable Concentrations) of some chemicals (e.g., MTBE) is so high that
you could have a continuing source without triggering further investigation.

Other DEP staff have described the standards as "scary high" and have expressed
concern that the GW-3 standards "are short sighted for protection of potential
future drinking water resources." The latter comment may be more directed to the
groundwater categorization process than the actual GW-3 standards, since the
GW-1 category isintended to protect drinking water resources, not the GW-3
category.

Conclusiong/Options. The GW-3 standard devel opment process should be
reviewed to identify areas where the standards may not be sufficiently protective
consdering both quantitative and qualitative risk concerns.
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9. Method 3
a Environment Risk Char acterization

Allowing sufficient flexibility to design and conduct site-specific assessments was a
primary consideration in the 1993 regulations and in the supporting guidance. The
regulations and guidance together provide a broad framework for environmental
assessments, but little specific guidance. The MCP contains no specific language on the
kinds of resources and effects that must be evaluated and protected under the MCP. The
guidance neither expresses preferences for measurement techniques nor doesiit fully
address the interpretation and extrapol ation of measurement data to form a conclusion
about risk. Thislack of specificity is one aspect of the regulations that should be
rectified.

While the broad nature of the regulations and guidance provides tremendous flexibility in
designing and conducting risk assessments, it leaves risk assessors, LSPs and PRPs with a
great deal of uncertainty about DEP intent and expectations. Under the MCP, most
disposal sites are managed by the private sector, without DEP oversight. The design and
conduct of risk assessmentsis determined by the PRP and hig’her consultant. Often the
extent and quality of the risk assessment depends primarily on the PRP's good graces and
understanding of environmental assessment issues and the persuasive powers of his/her
consultant. Thus, broadly written regulations and guidance have led to inconsistenciesin
practice that are unwarranted by differencesin site conditions.

For these reasons, focus group participants have advocated expanding the MCP language
to require that risk assessments include certain kinds of resources and resource attributes
when they are present or relevant at asite. Further, the participants recommended
extending the guidance to provide more direction on selecting measurement techniques,
interpreting the results and drawing from them conclusions about risk.

In addition, a number of reviewers have recommended extended regulatory language
and/or guidance on a number of components of the environmental risk assessment process.
These include imminent hazard, substantial hazard, background and local conditions
determinations. It will be particularly important to address imminent and substantial
hazard determinations in more detail in the regulations. Since these decision points can
have an enormous impact on the site management process and serious implications for the
regulated community, it isimperative that substantial and imminent hazard determinations
be objective in nature and consistent among sites.

b. Public Welfare Risk Char acterization
The phrase "Public Welfare" is contained in but not defined in ¢c. 21E or the MCP, nor isit
explained in DEP guidance. The regulations (310 CMR 40.0994) approach the

characterization of risk to public welfare both quantitatively and qualitatively . As
written, the evaluation process raises a number of questions, including:
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How do the separate quantitative and qualitative analyses inter-relate and do
these analyses carry equivalent weight?

Are benefit/cost analyses required, and, if so, using what methodol ogy?
What does DEP consider "degradation” and/or "degradation of resources
directly attributable to the release?" Are private resources considered
separately from public resources?

What is considered a "significant adverse impact?'

The conclusion that a Condition of No Significant Risk to public welfare exists, under 310
CMR 40.0994, appearsto be a conclusion about a collective effect upon any community
that, as awhole, has been exposed to or islocated near arelease. Thereisnothingin
Subpart | that expresdy defines "public welfare" nor expressy states that the risk of harm
being evaluated is the risk posed to an entire community, rather than to a particular person
or property.

Historically, "public welfare" has been defined to accomplish specific statutory goals and
to enhance the protection of public health.*® Such definitions include the protection,
assurance, and enhancement of collective public benefits and public values such as
economic prosperity, aesthetics, public convenience, availability of open space, and other
"quality of life" indicators.

DEP staff have expressed concern about the vague public welfare standards and many fed
that legitimate public welfare issues at sites are not being addressed. LSPs and risk
assessors have urged DEP to articul ate specific public welfare requirements, particularly
for nuisance conditions such as odors.

Conclusions/Options:

DEP should review and revise the regul ations to make public welfare evaluations
consistent, fair and targeted to the valid concerns of the Commonwealth to protect and
enhance public welfare. Otherwise, DEP should remove the public welfare section from
the MCP until such regulations can be written.

Specifically, DEP should (a) look to existing regulations that address nuisance conditions,
and (b) incorporate language, smilar to the Applicability and General Requirements
provisons at 310 CMR 40.0901, identifying who the "public" isin a public welfare
characterization; that "public" is a collective, not an individual, concept. Such language

% M.H. Gordon & Son, Inc. et al. v. Alcoholic Beverages Control Commission et al., 358 N.E.2d
778, Coffee-Rich, Inc. v. Commissioner of Public Health, 348 Mass. 414 422, Mobil Oil Corp. v.
Attorney General, 361 Mass. 401, 280 N.E.2d 406, Sperrv & Hutchinson Co. v. Director of
the Division on the Necessaries of Life, 307 Mass. 408, 30 N.E.2d 269, Liggett Drug Co. Inc. v.
Board of License Commissioners of North Adams, 296 Mass. 363. [Additional citations are
available]
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would provide for a"big picture" review of the qualitative effects of arelease; not upon
individual exposure points, but upon a community.

D. Adequacy of RAO Provisions
1. Activity and Use Limitations (AULS)

AULs are implemented at sites™ to narrow the scope of the risk characterization to all
current Site uses and activities and certain future site uses and activities, thereby allowing
the cleanup of the site to consider only those permitted activities and uses. After agiteis
cleaned up, the AUL is used to ensure the protectiveness of the remedy over time. The
use of land use controls such asthe AUL is an innovation of the 1993 MCP. During the
development of the MCP, concerns were expressed that activity and use limitations would
not be acceptable either to site owners or lenders, but the use of AULSs has steadily
increased from 104 in FY 1994 to a projected 450 this fiscal year, for atotal of over 600
filed asof March 1, 1998. Another concern expressed was that they would not be an
effective control on future site exposures - a concern that cannot be completely addressed
after only five years into the new program.

a. I mplementation of AULS

DEP s finalizing its guidance document Table 4-13

for implementation of AULs and DEP AUL Submittal Compliance Rate®
staff and LSPs are receiving training on Has the required element been submitted to DEP?
AULs. Theguidance and training (Not an evaluation of the quality of the work)

should have a significant impact on the Compliance
quality of future AULs. Recognizing 539180/ oropert -
that limited guidance has been available, ° Operty owner Signature

o Signatures notarized
when revi ewing AULs DEP staff have 80-90% Form 113

focused on the administrative Survey Plan Book & Page Number
compl eteness of the filing rather than the LSP Signature
technical sufficiency of the specific 70-80% Form114
dements. (The regulations® clearly Metes and Bounds or parcel

. . LSP Opinion included
speufy the requirements of an AUL Rationale for AUL in LSP Opinion
submittal.) L SP Opinion consistent with permitted

and prohibited usesin AUL

A cursory review of AULs by DEP 60 - 70%  Sketch Plan showing site boundariesin
during routine audits has yielded a reation to AUL area
finding that 75% of the AULs filed are Public Officials notif cation

L . . : . Legal notice publication
adminigratively incomplete, including < 60% Metes & Bounds of area subject to AUL

°' Asdescribed at 310 CMR 40.0923 and 310 CMR 40.1012.

%2 Compliance rates are based upon a DEP completeness review of 83 randomly selected sites
with AULs.

% Primarily 310 CMR 40.1074(2) and 310 CMR 40.1403(7)
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some which do not even include required plans indicating portions of the site to be
regtricted. A file review which examined the administrative compl eteness of the AUL
submittal (again, not the quality of the work) found that the only AUL requirements with a
compliance rate greater than 90% were the existence of the PRP's signature and its
notarization. Several LSPs have commented that due to the complexity of the AUL
procedures, it isimpossible to meet the 1-year deadlineto RAO (or Tier Classify) when an
AUL ischosen. This may explain (but does not forgive) the incomplete submittals.

Others have complained that the AUL requirements are exceptionally burdensome,
particularly the need to notarize the signatures. While DEP has attempted to smplify the
AUL requirements with several regulatory changes since 1993, the complexity of the
processis driven by several factors:

The AUL isalegal document, not smply a submittal to DEP.

An AUL may have a significant effect on the title of a property and must be
carefully crafted.

An AUL must meet the requirements of real estate laws, which are detailed and
complex.

Dueto the legal complexities of implementing an AUL, it islikdy that LSPs preparing an
AUL without qualified legal assistance are working out of their depth.

Since the scope of the site risk characterization may be limited with the implementation of
an AUL, DEP has evaluated whether the exposure restrictions/limitations and all owed
uses listed in the submitted AUL s are cong stent with the assumptions made in the
corresponding risk assessments (Figure 4-11, first column). Half of the AULS reviewed
(50%) were found to have some inconsi stencies between the AUL and the risk
characterization, and a substantial portion (25%) contained numerous incons stencies.
These problems included:

not listing any prohibited or allowed uses

missing important exposure pathways (e.g., one risk characterization did not
evaluate exposure to contaminated soil at depth, but the AUL did not prohibit
activities such as excavation which could lead to such an exposure)

missing important receptors discussed in the risk characterization (e.g.,
construction workers and trespassers)

misinterpretation of MCP soil categories.
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Figure 4-11
AUL/Risk Characterization Evaluation

Some ONo - Several and/or
Problems Significant Problems

Some B Few or Minor Problems
Problems

Oves
Some
Problems

0%

Consistent with Understandable to Clear & Specific
Risk alLay Person? Descriptions?
Characterization?

The AUL isintended to provide notice to future owners/users of the site who may have
little knowledge of the MCP. DEP has evaluated whether the language used in the AUL
to describe exposure restrictions/limitations and allowed uses would be understandable to
alay person (Figure 4-11, 2nd column). Only 29% of the AULs were thought to be
written in a manner understandable to their intended audience. The mgority (64%) of the
AULSs contained descriptions in regulatory terms or technical jargon with insufficient
detailsto clarify their meaning. A few (7%) were written strictly in MCP terms with no
examples. Typical examplesinclude:
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References made to "PAHS', "TPH" and the MCP soil and groundwater
categories (S-1, GW-2, etc.) with no explanation of the meaning of these
terms.

Note that "utility or construction work must be conducted in accordance with
URAM performance standards, soil management procedures and applicable
health and safety practices." While MCP citations were provided the AUL
provided no detail as to what these requirements might entail.

One AUL referred only to "310 CMR 40.0000" without indicating which parts
might be applicable and why.

The use of the MCP descriptors for potential exposure (e.g., "low/high
frequency” and "low/high intensity") are commonly used without further
description.
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As a communication tool, the AUL should be clear as to what are prohibited and allowed
uses for the property and provide specific information so that the future owner or user will
be able to evaluate their own activities. DEP has found that few, if any, AULs clearly and
specifically describe the exposure restrictions/limitations and allowed uses (Figure 4-11,
3rd column): 21% have significant problems while the majority (79%) are unclear/not
specific for afew of the permitted/restricted Site activities. Thisis particularly important
in cases where the future owner/user may have some obligation to inspect and maintain a
ste structure (e.g., a parking lot overlying soil contamination). Other examplesinclude:

The AUL often does not clearly indicate the contaminated area subject to
regrictions. the maps, property plans and/or sketch plans are inadequate,
inaccurate or smply missing.

An AUL stated that "ingestion of surface soils' is a use inconsistent with the
AUL Opinion. No mention is made as to how soils may come to be ingested.
In one AUL, children are not allowed to "reside” at the site for "extended
periods of time or in large numbers'. It isnot clear what these limits actually
are.

Table4-14

To be evaluated is whether an AUL
is effective over timein preventing
changes in site use which could
otherwise result in significant

Do you believe that AULSs can truly be enforced to
"lock in" site usesto prevent future exposure to
contamination left on a site after cleanup?

; Yes No Sometimes
hedlth, safety, public welfare or LSPs 48 % 14 % 35%
environmental risks. This question DEP Staff 10 % 46 % 37 %

will become even more critical as
property changes hands over the years and the new owners may not be aware that the
property was asite. Several commenters noted that compliance with and enforcement of
AULsisasdgnificant long-termissue. In fact, nearly half of LSPs surveyed expressed
doubts about whether AULSs can truly be enforced to prevent future exposure. DEP staff
are even more skeptical. With limited history on compliance with AULS, 22% of
responding LSPs indicate that they are already seeing some noncompliance with the terms
of AULSs.

DEP staff have expressed concerned about the trend toward using site-specific (Method 3)
risk characterizations with more

complex and detailed AULs. Not Table4-15

only are these AULs more difficult In your experience, are private parties complying
for future ownersto interpret, but with the terms of AULS?

the levels of contamination |eft Most Are Some Are Few Are
behind (in some cases greater than LSPs 63 % 20 % 2%
the UCLS) increases the risk of DEP Staff 12 % 42 % 14 %

adverse health effectsif the AULs are not (or cannot be) followed. LSPs and DEP staff
have noted that the AUL requirements are particularly burdensome to homeowners
(primarily due to cost) and they suggest devel oping some means of streamlining the
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process. DEP staff have also suggested that most L SPs do not have the expertise to
develop AUL s themsalves and should consult with a conveyancing attorney whenever an
AUL isconsidered.

Conclusiong/Options. Current DEP educational efforts (training and guidance) should
result in a significant increase in compliance rates for AUL submittals. Detailed evaluation
of the quality of the AULSs could necessitate a revision of the new guidance as DEP
identifies additional problem areas. DEP should conduct site visits to evaluate compliance
with the terms of the AULs. DEP should emphasize the need to involve an attorney
whenever an AUL is considered/prepared, as an AUL isareal estate legal document.
Anocther option isto limit the use of AULSs by describing in regulation any situations under
which they would not be considered effective or should not be relied upon due to the
uncertainty of effectively controlling future exposures with this tool.

b. AULsand Temporary Solutions

AULs are not currently required for Temporary Solutions.** There exist siteswith a Class
C RAO which may not achieve a Permanent Solution for many years, if ever. Such a
situation could lead to unacceptable exposures due to inadequate notice of site use
limitations. For example, at a ste where a Class C RAO is mandated due to lingering
groundwater contamination, soil which has been cleaned to S-3 standards would not be
acceptable for unrestricted use, yet no notice of site userestrictionsisrequired. It has
been suggested that AULs be required as part of a Class C RAO to provide notice to
future Site owners, site users, abutters, downgradient property owners, utility companies,
etc., that, while no substantial hazard exists, a permanent solution has not been achieved
and the use of groundwater or soil restricted.

Conclusiong/Options: DEP should consider AULs at siteswhere a Class C (Temporary
Solution) RAO has been achieved.

C. Public Notice of Activity and Use Limitations

While the AUL may provide adequate notice of site use restrictions to future owners of a
property, little information is provided to the surrounding community which may be
affected by the contamination at the site. The regulations require that local officials be
notified of the implementation of the AUL and that a single™ legal notice be published in a
local newspaper, but DEP has found that even these ssmple measures are not being carried
out: at least 33% of AULs submittals recently reviewed by DEP were found to lack at
least one type of notice. Consequently, the surrounding community is not receiving notice
of the AUL and residual contamination. There are no requirements that abutters,

* AULs have been used for some Class C RAOs, most commonly where downgradient
groundwater may be affected by contamination or where work on underground utilities may bring
workers into contact with the contamination.

% Unlessthe siteis a Public Involvement Plan Site. See Section X for more discussion.

Draft 21E GEIR 4-44 7/2/98



downgradient property owners, utility companies, or even easement-holders® be notified
of the existence of residual contamination which may pose a significant risk under
certain circumstances. An AUL isonly as good as the audience it reaches, which is very
limited. Toimprove the effectiveness of AULS by requiring that notice be given to these
potentially affected classes it is necessary to revise the MCP. However, several LSPs have
already expressed concern about potential requirements to notify abutters of AULS, asit
may cause confusion and generate numerous phone calls.

Conclusionsg/Options: DEP should consider that Notices of Activity and Use Limitations
be provided to a wider universe of affected individuals and groups, including abutters and
easement holders.

d. AUL s and Future Buildings

In 1995, due to uncertainties about identifying all properties that would be affected by a
migrating plume and the difficulties in getting multiple property owners to implement
AULSs, the BWSC made a policy decision that indoor air exposures in future buildings
need not be part of the evaluation, even though the site may have building potential.
Accordingly, AULs are not required to ensure that building construction does not occur in
the future in areas where there may be a potential for oil or hazardous material to
volatilize from groundwater and affect indoor air.

Several commenters suggest that this policy does not sufficiently protect the health of
residents or users of afuture building located in an area susceptible to volatilization into
indoor air. A common proposal isfor DEP to require an Activity and Use Limitation to
provide notice of the need to address indoor air concerns should construction occur in the
future. (One possihility isto specify in the AUL the requirements for engineered controls,
such as vapor barriers and passive ventilation, for any future building.)

The use of AULSsIsjust one means of addressing the issue of indoor air contamination of
future building. Asdescribed in an earlier section,®” additional optionsinclude expanding
the definition of the GW-2 groundwater category and/or specifying that buildable
propertiesinclude an evaluation of future construction.

Conclusiong/Options. DEP should evaluate options for addressing the issue of future
buildings at sites, including the option of implementing AULSs to prohibit construction or
requiring controls to diminate futurerisk. Additional optionsinclude greater emphasis on
source eimination (which would, in theory, result in decreased groundwater
concentrations over time) and requiring compliance with GW-2 standards at the property
line (while allowing AULSs to address future buildings on the source property).

% When a Grant of Environmental Restriction is employed the easement holders are notified (for
subordination of their interests), but the use of a Grant is rare compared to the use of the Notice
of Activity and Use Limitation which does not require notice to interest holders.

®" SEE Section 4.C.4.c.ii., Method 1 GW-2 Groundwater
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e AUL s and Groundwater

Currently the use of AULS in connection with groundwater contamination is limited.® A
Grant of Environmental Restriction may be used to change the groundwater category from
GW-1 if the only reason site groundwater is considered GW-1 is the presence of a private
well. A Grant isrequired, asisthe closure of the well and the connection to a public
water supply system.

DEP has received comments calling for the use of Notices of Activity and Use Limitation
(instead of the more stringent Grant) for the closure of private wells. It isargued that
once the wdll is closed, a property owner is no more likely to drill another well than isthe
owner of an adjacent property which is not subject to an AUL. On the other hand, several
commenters express concerns about using AULSs (even Grants) to prevent the use of the
groundwater. For example, in an area of private well use where thereis fractured
bedrock, an AUL could be used to change the category of site groundwater from GW-1
by diminating the nearest well®, but contamination may flow to other private wells
through fractured bedrock. In such a case, the AUL would allow far higher levels of
contamination to remain in the groundwater, putting the surrounding wells at greater risk.
An LSP should, however, recognize the possibility of groundwater flow through fractured
bedrock and address this as part of the site investigation.

Conclusiong/Options. Since the primary mechanism for eiminating future exposure
under such circumstances is the decommissioning of the private well, DEP should review
the legal necessity of a Grant of Environmental Restriction vs. A Notice of Activity and
Use Limitation. DEP should also conduct site visits to evaluate compliance with Grants
which have been implemented.

2. Approaching or Achievement of Background

At sitesfor which a Class A RAO has been achieved, the LSP must consider the feasibility
of approaching or achieving background conditions.”” Thisis a statutory requirement”
which was also in the 1988 MCP. Since the majority of the sites (89%) receiving RAOs
since 1993 have achieved some form of a Class A RAO, most RAOs should be

% The previous subsection contained a discussion of the possible use of AULSs for sites with GW-
2 groundwater (or potential future GW-2 groundwater), but the AUL would still apply to land
use, not groundwater use.

% This assumes that there is access to a public water supply system. I not, the groundwater
would continue to be GW-1 due to the distance to a public water supply distribution system (310
CMR 40.0006 (12)). This situation would thus require the presence of multiple private wellsin
an area served by a public water supplier.

"0 See 310 CMR 40.1020, 310 CMR 40.1035 and 310 CMR 40.1036.

" See M.G.L. c.21E §#A(0)
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accompanied either by a demonstration that the cleanup has achieved background or that
it isnot feasible to do so.

As part of the program evaluation DEP has reviewed RAOs from 38% of siteswhich
claim to have achieved background conditions and received a Class A-1 RAO.

Excerpts from 31 Class A-2 and A-3 RAOs were reviewed to assess the “levd of analyss’
and “appropriateness of logic” which lead to the conclusion that achieving background
concentrations in soil or groundwater was not feasible.

Whilevirtually all RAO's reference the MCP™, either directly by citation or indirectly by
content of thelr statements, to state that the incremental costs [of achieving background)]
are not justified by benefits, thisisrarely supported by a quantitative analysis. Most
reports smply state that the site contaminant concentrations are below Method 1 Cleanup
Standards and therefore, in the LSP's * professional opinion”, further work and expense are
“not warranted.”

About half of the RAOs end their argument with the above reference, with little or no
further discussion. Some added a sentence to the effect that “levels are naturally
degrading towards background.” About half of the RAOs state that remediation would be
unduly disruptive to or prevented by structures, utilities, railroads, etc.

At a handful of sites the evaluation was more detailed:

Three provided actual cost estimates to remediate and/or restore the site.

One mentioned disruption to adjacent wetlands.

Onereferenced 5/15/96 DEP I ssues Paper on achieving background.

A few provided data showing they are “bardly” above background (the PAH sites).
One made a highly detailed study to statistically evaluate PAH background,
performed a detailed Phase |11 evaluation, and selected a remediation alternative.

Since these excerpts were limited and did not include other work they may have done, this
evaluation of “level of analyss’ may be biased low. However, only about five out of the
31 RAOs reviewed provided enough detail to demonstrate that the LSP did or even
consider ed something more than the “no further action” option.

The evidence appears to indicate that there are two types of sites: those at which
achieving background is feasible, and those at which it is not even worth considering
reducing OHM concentrations to background levels (i.e, it is"all or nothing" approach to
background). Intuitively there should be some fraction of siteswhereit isfeasbleto
remediate bel ow the minimum cleanup requirements (e.g., the Method 1 standards) and
approach (but not achieve) background conditions, but the bimodal distribution of sites

" See 30 CMR 40.0860(5)(b) and/or 40.0860(7)(a).
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indicates that it israrely done under the MCP. At many sites more could feasibly be done
to gain partial movement toward background.

One LSP commented that the requirement to achieve background is problematic and it
raises the question of whether DEP really has faith in the risk-based cleanup system. As
noted earlier, the statutory requirement to approach or achieve background, where
feasible, is consdered by DEP to be a qualitative component of the overall risk-based
approach, not a challenge to it.

DEP staff believe that more sites cleaned up to background conditions under the old MCP
dueto the direct involvement of DEP. They believe that clearer criteria are needed so that
L SPs and PRPs will know when remediation to approach or achieve background is
required. Asindicated by the language in the RAOs, LSPs view cleaning up to background
as an unrealistic objective which is difficult to define, and drives up costs unnecessarily.
Some LSPs noted that alot of work is done to demonstrate that it’s not feasible to achieve
background, which resultsin no real added value. The DEP review appears to refute this
statement.

Conclusions/Options: DEP should finalize guidance on the feasihility of approaching or
achieving background and consider incorporating e ements of that guidance into
regulations to increase enforceability of those provisions and to provide regulatory
incentives for "approaching” background. Auditors should then expect/require more
detailed feas bility evaluations to accompany Class A-2, A-3 and A-4 RAOs. DEP should
also formally review a subset of Class A-1 RAOs to evaluate whether the concentrations
of contaminants at such sites have, in fact, been reduced to background conditions.
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3. ClassC RAOs

A Class C RAO, or a Temporary Solution™, isan option at siteswhere alevel of No
Significant Risk does not exist and it is not feasible to implement a Permanent Solution
(Class A RAO). Only 2% of the sites at which an RAO has be achieved received a Class
C RAO, athough the number is likely to rise as open sites approach their 5-year deadline.

Excerpts from 17 Class C RAOs were reviewed to assess the “levd of analyss’ and
“appropriateness of logic” which led to the selection of a Temporary Solution. To achieve
an Class C RAO, aPhasellll evaluation isrequired. To complete a Phase |1l evaluation,
an Initial Screening of Likely Remedia Action Alternatives (40.0856) must be conducted.
Based on Initial Screening criteria (40.0857(2)), a Detailed Evaluation (40.0858) may be
required. Thisreview focused particularly on the Initial Screening and the reasoning used
to “avoid” Detailed Evaluation.

Summary findings are:

Most excerpts were from Class C RAOs, and many referred to the Phase 111
reports for “details’. Most were one to two pages long, a few were several pages
long, and afew were only a few sentences.

In the Initial Screening, most did not address al of the criteria specified in
40.0857(2), and many did not address any. Only three provided an “appropriate”
level of detail, of which two had Detailed Evaluations.

In general, the common trend is* monitor only, doing anything elseistoo
expensive’. While monitoring only may be the “best” option for some, very little
or no documentation of even considering “anything e's8’ was provided. A few,
however, did at least perform source removal prior to “monitoring only.”

A few of the petroleum sites referred to natural attenuation as “proven”, in support
of their “monitoring only” option.

Feedback received from some DEP auditors confirmed these findings. In addition,
one auditor said that the MCP s definition of a condition of No Substantial
Hazard™ (a requirement for an RAO C) is sufficiently vague that “it makes
achieving aClass C RAO easier.”

In Focus Groups, LSPs noted that Phase I11 studies are an issue. LSPs believe they know
what they need to do to achieve an RAO and can achieve a cleanup using current
technologies. They suggested that clarification is needed on what the minimum leve of

® See 30 CMR 40.1050 and M.G.L. c21E §#A(f).
™ See Section 4.C.3. for a discussion of Substantial Hazards.
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E.

effort isto satisfy the Phase 11 requirements, since such evaluations are currently "all
over the place in terms of costs to PRPs."

Conclusionsg/Options: DEP should evaluate whether, under the regulations as currently
written and enforced, the RAO C is used primarily as an opportunity to delay cleanup for
five years (or more) without requiring any meaningful investigation into shorter-term
cleanup options. Increased emphasis on the existing evaluation criteria by the audit staff
and DEP guidance specific to remedy sdlection would help strengthen the Class C RAO
option.

4. Natural Attenuation

“Natural Attenuation” of degradable contaminants appears to be a protective and cost-
effective option at certain sites. While the MCP provides a broad framework to
incorporate aremedial aternative of this nature, most likdy through the filing of a Class C
RAO, a more formal recognition and ingtitutionalization of this approach would be
desirable.

Conclusionsg/Options: DEP should consider incorporating natural attenuation into the
MCP, possibly in those sections dealing with Class C RAOs, Phase V, or Remedy
Operation Status (ROS). Alternatively, it can be given its own status, or perhaps RAO
class (e.g., Class C-1 RAOQ, Class D RAQO). At a minimum, broad performance standards
must be articulated. Optionally, additional specificity could be provided with respect to
implementation and monitoring e ements based upon existing publications by the US EPA
on Monitored Natural Attenuation, and/or ASTM guidance on Remediation by Natural
Attenuation.

Adequately Regulated Sites

The MCP” alows sites which may be subject to regulation under both Chapter 21E and another
specified state or federal environmental law to proceed with the assessment and remediation under
the other directing authority. If such sites are in compliance with the other regulatory
requirements and meet certain requirements detailed in the MCP, then the Sites are considered
"adequately regulated” and need not follow many of the procedural and substantive requirements
of the MCP. The "adequately regulated” provisions were devel oped to conserve state and private
sector resources and to minimize duplication of efforts.

Contrary to popular beief, the "adequatdly regulated” provisions do not exempt a site from all
MCP requirements. Even if asteisconsdered "adequatdy regulated”, the MCP requires that the
cleanup and public participation requirements be consistent with those required under the MCP,
ether through an explicit risk characterization (e.g., for Solid Waste management Facilities, 310
CMR 40.0114(1)(e)) or through instructions to DEP on how to handle a site (e.g., CERCLA
sites, 310 CMR 40.0111(4)).

310 CMR 40.0110.

Draft 21E GEIR 4-50 7/2/98



DEP has received few external comments on the Adequately Regulated provisions of the MCP.
Internal commenters have noted that, on one level, the provisions are working because people "do
not have to serve two [regulatory] masters.” Questions have been raised about the effectiveness
of the Adequately Regulated provisions, including:

IsDEP's Solid Waste program able/willing to pursue contamination beyond
the bordersof alandfill? Solid Waste staff have noted that it is enough of a
struggle to get atown to close alandfill - never mind dealing with a moving plume.

Isthe DEP Waste Site Cleanup Program able to assist other state regulatory
programs on M CP issues? DEP Bureau of Waste Prevention (BWP) staff have
stated that it is difficult to get BWSC staff to give other programs time to review
specific projects, while some BWSC staff believe that the purpose of the
"adequatdly regulated” program was to minimize BWSC staff involvement.
BWSC has been described as "not consumer-friendly” to other DEP programs.
Regional implementation is not coordinated between Solid Waste and BWSC. |t
has al so been suggested that non-BWSC staff would be better able to use the
enforcement provisions of the MCP - and to speed the cleanup of their sites - with
additional training.

Are LSPsusing the M CP to avoid other program requirements? BWP staff
have noted that LSPs will often conduct an IRA under the MCP for a spill and
then try to do more under the MCP rather than moving back into the 21C
program. BWP staff are concerned about problems being "risked away" under
MCP risk characterizations.

Conclusiong/Options. While the concept behind the "adequately regulated” provisons are
sound, the implementation of these regulations have not received sufficient attention from DEP
staff. Greater integration and cooperation between the programsis required to insure that
cleanups at sites meet al (21E and non-21E) requirements. If BWP staff are expected to insure
compliance with MCP provisions, additional support from BWSC is needed and buy-in from
those staff is required.
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Chapter 5: Doesthe Public Have Adequate Public | nvolvement
Opportunities?

Public involvement is an important part of successful cleanups. MGL c. 21E establishes a clear
right for citizens and local officials to participate in planning response actions (in section 14), and
the MCP establishes specific requirements for informing the public about the status of response
actions as well as specific opportunities for public involvement. The MCP requires that the
person performing the cleanups must conduct the appropriate public involvement activities and
ensure that the MCP requirements are met.

The MCP establishes two levels of public involvement:

At all sites the public must be informed about the risks posed by the disposal site, the status of
response actions, the availability of Technical Assistance Grants, and the opportunities for
becoming more actively involved in the cleanup process. The person conducting response
actions must provide progress reports by sending notices at key milestonesin the response
action processto local officials, and by publishing specific notices in the Environmental
Monitor (for Tier | sites) and in local newspapers.

At sites where the public indicates an interest in being more actively involved, additional
activities are designed to solicit public concerns and where possible incorporate these
concernsin planning response actions. Citizens can be involved in preliminary response
actions at a Site within the year after the siteis reported to DEP by commenting (in writing or
at a public meeting) on the plans for these response actions. Citizensinterested in becoming
involved in planning comprehensive actions after a Site has been tier classified may petition for
a siteto be designated a Public Involvement Plan (PIP) site. A PIPisan agreement between
the person conducting response actions and the public about how they will share information,
and how the public will be able to comment on plans for assessment and cleanup. At a
minimum, PIPs must provide for alocal information repository, a site mailing list,
opportunities for public comment on all site assessment and cleanup reports submitted to
DEP, and responses to the public comments. Beyond these basic requirements, thereisa
great deal of flexibility for the parties to decide how they will communicate throughout the
cleanup process.

The evaluation of the public involvement components of the redesigned 21E program focused on
two aspects:

whether, in the context of the “privatized” 21E program (where DEP no longer directly
oversees most cleanups, including public involvement activities), sufficient public involvement
opportunities are being provided; and

whether the MCP provides adequate public review so that MEPA review of individual sitesis
not needed.
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To answer these questions, DEP:

1. Conducted telephone surveys with key petitioners for Public Involvement Plan sites

throughout

the state, aswell as Licensed Site Professionals (LSPs) and Potentially Responsible Parties

(PRPs) for these sites.

Mailed surveysto local officials and citizen groups throughout the state.

3. Conducted focus groups with citizens, LSPs, Massachusetts Municipal Association, PRPs,
and DEP staff.

4. Reviewed DEP regional site files for documentation copies of notices to local officials on site
activities.

5. Correlated Environmental Monitor MEPA Phase 111 and Phase IV notices with DEP database
information on stesin Phaselll and PhaselV.

6. Reviewed Notices of Audit Findings for sites where the public had indicated an interest in
being involved.

N

Arethe Public Involvement Activitiesin the Redesigned 21E Program Adequate?

To address this question, both how the public gets information about sites (and the availability of
public involvement opportunities) and how well the specific opportunities for public participation
in response action planning are working must be examined.

Providing Information: In general, DEP hasfound that, in many cases, information about key
milestones in response actions is not reaching either local officials or citizens. In many cases, the
reguirements to notify local officials of major milestonesin the response action process are not
being complied with. In other cases, documentation that these notices have been provided was
not submitted to the agency. Better compliance was found with requirements to notify local
officials and the public of tier classifications, since documentation of these notices has to be
submitted with a Tier | permit application, and the application is not considered to be
administratively complete without this. However, for other types of submittals, the best
compliance rate indicates that these requirements are not being met in about a third of all cases.

LOCAL OFFICIAL NUMBER NUMBER NUMBER PERCENT
NOTIFICATION OF FILES WITH WITHOUT COMPLIANCE
REVIEWED COPIESOF COPIESOF
NOTICES NOTICES

Phase 1l 35 24 11 69
Phase 11l 17 8 9 47
Phase IV 4 0 4 0
Release Abatement Measure 37 12 25 32
Response Action Outcome 157 90 67 57
Downgradient Property Submittal 19 8 11 42
Activity and Use Limitation 62 41 21 66
AUL Legal Notice 64 43 21 67
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These findings were generally confirmed by areview of 448 Notices of Audit Finding, which
noted that local officials were not notified of major milestones (or the documentation was not
provided to DEP) in 15% of sitesaudited.

Some local officials reported (via focus groups and DEP s written survey) that, when they
received notices of major response action milestones, the notices were hard to understand, and the
local officials did not know how the notices could be useful to them. Local officials who had been
notified of field work did not indicate whether thisinformation was helpful to them. Citizens
reported worrying about how they can find out if contamination extends beyond a source property
(particularly in residential neighborhoods, and neighborhoods relying on private wells).

The MCP requirements for publication of notices of the availability of Phase Il and IV plans for
Tier IA and IB dtesin the Environmental Monitor were designed to provide broader public
notice of these specific milestonesin response actions at the most environmentally important sites.
These requirements replaced a Memorandum of Understanding devel oped with the MEPA Unit in
the Executive Office of Environmental Affairsin 1988, which established an alternative way for
21E response actions to comply with the MEPA regulations (before 1988, an Environmental
Notification Form was required for response actions meeting certain thresholds that had been
devel oped before the 1988 M CP was promul gated).

A review of notices published in the Environmental Monitor revealed smilar non-compliance with
the MCP requirements specifically designed to ensure that response actions comply with MEPA,
as shown below:

Plan Filed = MEPA Notices %

With DEP*  Published Compliance
Phase 111 (Remedial Action Plan) 79 24 30
Phase IV (Remedy Implementation Plan) 32 9 28

* Note: These numbers represent the number of Tier A and IB sites for which a Phase Il or Phase IV was
submitted to DEP since October 1993.

Citizens responding to DEP s survey indicated that they are most likely to find out about 21E
gtesin their community by reading articlesin their local newspaper, or by talking with their
neighbors or a representative of an environmental advocacy group. Most reported that they do
not read either legal noticesin their local newspapers or the Environmental Monitor. Some
citizens reported that they use DEP s World Wide Web site to find out whether there are sitesin
thelr community, but some of these respondents noted that they have had difficulty in
downloading information from the Web page.

Public Involvement in Planning Response Actions.. The MCP establishes ardatively informal
process for public involvement in preliminary response actions (which are frequently planned and
implemented quickly) and a more formal process for sites undergoing comprehensive response
actions.

The process for becoming involved in the development of preliminary response actions was added
to the MCPin 1995, in recognition of a need for communication where citizens are concerned
about a) the impacts of these response actions on them and their property, and b) how these
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response actions will lead to either a completed cleanup (with a Response Action Outcome
Statement) or in tier classfication and comprehensive response actions. To date, these
opportunities have not been widely used: citizens have requested them at only 5 sites. With so
little experience, it seems clear that DEP should be publicizing these opportunities more widely,
and evaluating their effectiveness when more experience with them has been gained.

With respect to involvement in comprehensive response actions, citizens reported that they found
out about the opportunities to get involved by talking directly with DEP staff, or by talking with a
representative of an environmental advocacy group, and not from reading legal notices published
in local newspapers, which are the primary methods the program uses to provide thisinformation
tothe public. At the sametime, it isevident that some people do read legal notices because they
have been cited as the source of information about petitioning for designation of asiteasa
“Public Involvement Plan” site.

There are currently 175 sites across the Commonweal th that have been designated as “Public
Involvement Plan Sites’, or “PIP Sites’ (please note that several of these sitesinclude multiple
properties, but one public involvement plan has been prepared to address communications
comprehensively. The most notable of these are the Massachusetts Military Reservation on Cape
Cod, and the General Electric Sitein Pittsfield which has affected riverfront and other properties
along the Housatonic River). At most of these sites, PIP designations have been madein
response to petitions filed by residents of the communitiesin which the sites are located or by
local officials. DEP has made these designations without a petition in only 2 cases (in both cases,
these designations were based on DEP' s awareness of widespread community concern about and
interest in cleanup plans, the agency did not wait to recelve a petition). Most of these sites were
designated as PIP Sites before the redesigned program started operation in 1993 (PIP designation
has been available since the first MCP was promulgated in 1988).

Public Involvement Plans establish a blueprint for communications between the person conducting
response actions at a Ste and concerned citizens and local officials. At a minimum, they must
include a description of the Site and response actions performed to date, specific waysin which
information will be provided to the public (e.g., via an information repository, fact sheets mailed
periodically to amailing list, periodic briefings for local officials, etc.), specific opportunities for
the public to comment on plans, and specific commitments to respond to comments from the
public. These plans must be prepared by the person conducting response actions (based on
interviews with citizens and local officials to identify specific concerns that should be addressed).
The plans are reviewed by the public, revised based on comments submitted, and implemented
throughout the rest of the response action process.

Citizensand local officials fed that PIPs serve some important purposes. they provide
information about a site that might not be available directly to citizens of that community in any
other way, and the public meeting that is required for presentation of the draft PIP is seen as an
important opportunity for the public to find out what has already happened at a site and what they
can expect in the future. However, the PIPs prepared without DEP involvement have also run
into some difficulties:
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DEP s guidance for preparing PIPs is thought to be outdated and not particularly useful. It
would be helpful to have a policy from DEP that could be used to help establish consistent
expectations about what the PIP process can and cannot provide for both citizens and PRPs.

while citizens see theinitial PIP meeting as useful, Plans frequently do not provide for
additional opportunities for face-to-face communication, even when the public requests them
(viathe community interviews that must be done prior to preparing a draft plan). At the same
time, PRPs for sites that have been designated as PIP sites reported in interviews that they
have spent more than $20,000 on preparation of a PIP; these expenditures are not seen as
adding value to the response actions at the Site. Some PRPs have had their LSP or attorney
manage the public involvement process; if these professionals are not sympathetic to the
public’'s need for clearly-presented information and real opportunities for communications, the
public has become particularly frustrated.

in some cases, citizens have petitioned for PIP designation when all they really want isa
locally-available copy of the site file and periodic updates on progress. They do not review or
comment plans and reports, and the comment periods can sow up the response actions.
Some citizens have noted that DEP s site files are not convenient for members of the public,
and have asked whether the agency could set up evening file review opportunities.

in some cases, local interest has been intense when the site first comes to the public’' s attention
(with large public meetings and many comments on reports), but has waned as response
actions progress toward selection of a remedy and the devel opment of construction plans,
particularly when this process takes several yearsto complete. Thereisnot now aclear
mechanism for adjusting PIP activities based on the level of public interest.

in some cases, the required community interviews indicate that the real public issues at asite
are not related to assessment and cleanup, but are more focused on proposed redevel opment.
The PIP process does not provide new opportunities for the public to affect the future use of a
site, beyond addressing questions of whether the cleanup will make the site safe for whatever
useisplanned. Thisleadsto frustration for both citizens and the PRPs, since the PIP process
isnot an effective vehicle for addressing these concerns.

Once a PIPisfinalized and implementation starts, other difficulties have arisen:

one common complaint is that public comments and specific requests for information do
not get addressed by the people conducting response actions. In some cases, the public
believes that site information provided by the public to LSPs was not been considered, and
in some cases the public fdt that their information was dismissed or discounted without
clear explanation. In other cases, the public has felt that L SPs have been reluctant to
provide citizens with information.

at several PIP sites, the public has serious concerns about whether the full nature and

extent of contamination has been identified. This dispute comes up where people worry
about off-site contamination, and at siteswith long (and diverse) histories of industrial
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uses, where environmental conditions may be complicated. At these sites, many citizens
do not understand why DEP is no longer involved, and believe that independent reviews
of private sector response actions are needed.

there are Sites where the public perceives the risks for health and the environment to be
more serious than that presented by the LSP. Unlessareal dialogue is established for
these issues, controversy devel ops and can continue throughout the response actions.

even a PIP sites, the availahility of information for public review can remain problematic:
libraries that house information repositories can become overloaded and frequently do not
have the resources to organize or catalogue documents.

In general, more than half of citizens responding to our surveys believe that, in their cases, their
involvement in response action planning was less than satisfactory for them. Of citizenswho are
involved in response actions at sites where DEP was at one time overseeing the response actions
but is not now, fully 80% believe that their involvement has been negatively affected by DEP's
departure.

Doesthe M CP provide sufficient opportunities for public review of response actions?

The answer to this question depends on whether local officials and the public have adequate
opportunities to obtain information about the existence of a site and the status of response
actions, so that people can decide whether they want to review and comment on reports and/or
become more directly involved in cleanup planning. The discussion above identifies several
problems with the existing public notification requirementsin the MCP. If ways can be found to
provide status information more directly to people who could be interested, then they could
exercise the existing opportunities for review. DEP would be interested in suggestions for better
ways to notify the public of the existence of sites and of the status of response actions.

Suggestions for Improvements

Public notices of response actions:

DEP should not accept submittals from PRPs unless they contain documentation that the
required notices have been provided to the appropriate local officials and newspapers.

DEP should find better ways to notify citizens of sites, particularly once there is evidence
of off-gite contamination. Legal notices should probably continue to be used (because
some people read them and, since they are “paid advertising”, they are certain to be
published) but there should be some way of notifying citizens of the existence of sites and
the opportunities for involvement in response action planning before tier classification.
However, other avenues for providing these notices should be explored (e.g., press
releases, notices posted in municipal offices, individual notices to abutters of contaminated

property).
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The opportunities for public involvement in IRAs and RAMs should be much more widely
publicized (perhaps in conjunction with the above recommendation).

DEP should educate LSPs and local officials about the public notice requirements and
opportunities, therole of LSPs and the agency, the LSP Board, etc.

Since the notices that have been published in the Environmental Monitor do not seem to
be read by the public, the MCP should drop these requirements. Thiswould bein line
with recent proposed revisions in the MEPA regulations, which have dropped all
references to thresholds for 21E response actions.

Public | nvolvement in Planning Response Actions:

There should be away to involve a neutral third party in resolving disputes between the
person conducting response actions and the public. DEP playsthisroleformally at Tier
|A sites, and staff has spent considerable time on other sites that are either “pre-
classfication” or are classified as Tier IB, Tier IC, or Tier 1I.. Some people have
suggested that the agency could get more formally involved in public disputes at other
sites without having to review and oversee the full range of private sector response
actions. DEP has some reservations about this, since the controversies usually involve
disagreements about whether the site has been adequatdly characterized and the risks
adequately evaluated. If the agency does not become formally involved at disputes at Sites
that are not classfied as Tier I1A, then DEP could consider making Technical Assistance
Grants available on a fast-track (and outside the annual grant cycle) for dispute resolution,
or could consider using bond funds (if available) to make the services of state mediators
avallable.

DEP should expand and update its guidance for PRPs on how to develop and implement
PIPsin the privatized program.

The PIP process should be made more flexible, so that if citizens only want some of the
mandated activities the PRP should only have to provide what people want. Also, there
should be a formal process for adjusting activity levelsif public interest wanes.

Technica Assstance Grants

DEP provides Technical Assstance Grants (TAGS) to citizen groups, municipalities and water
supply digtricts, which use the money to hire experts to help them better understand technical
information and to participate more fully in cleanup decisions.

As part of the program evaluation, DEP sent a survey to everyone who had applied for aTAG. A
majority (72%) of citizens and environmental advocates who responded believe that TAGs have
resulted in a better understanding of site cleanup actions. A mgjority (65%) also believe that this
hasin turn resulted in them having more influence over site assessment and cleanup decisions.
However, most (73%) local officials surveyed believe that TAGs have had only a moderate to
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dight effect on their ability to better understand and influence site assessment and cleanup
activities. Citizen respondents also believe that TAGs have dightly improved their relationship
with PRPs, while the mgjority of local officials (64%) do not believe that TAGs have affected
their relationship with the PRPsin any way.

In terms of administrative requirements, citizens, environmental groups and local officials all rated
the ease of following the TAG administrative requirements favorably (i.e., contract scoping,
payment voucher process, legal entity formation, subcontracting and reporting). The exception is
the citizens responses to the legal entity formation, which 45% rated as unfavorable. A request
for more assistance on the legal entity process was also voiced in focus groups with citizens.

The table below summarizes TAG program activity. In three funding rounds DEP has awarded
42 TAGsto 30 different groups. 37% site-specific citizen groups, 26% municipalities, 20% to
preexisting community groups, 17% to environmental groups. These groups represent 15 Tier
IA, 3Tier IB, 2 Tier IC, 22 Tier |l sites, 2 National Priority List (NPL) sites and an Adequately
Regulated solid waste landfill. This data also indicates that the pool of TAG recipientsis
becoming less diverse. The most recent funding round awarded 12 TAGs. Of the TAGs
awarded, seven groups (58%) had received at least one other TAG, and 4 of theserecelved a
TAG in each funding round. Overall 29% of TAG recipients have received more than one grant
and half of those have received funding in each of the three rounds completed. Several grantees
did not use all their TAG funds, because either the project was completed under budget or the
project changed direction upon implementation.

Funding TAGs Total Dollar # New # Repeat
Round Awarded Amount Groups | Groups
1 16 $141,150 16 NA
2 14 $140,000 9 5
3 12 $120,000 5 7
Total 42 $401,150 30 12

Citizens who responded to DEP s survey and participated in focus groups had several suggestions
for improvements they would like to seein the TAG program. The most frequently voice
comment was that the pot of funds for these grants should be larger than $100,000/year, so that
grants could be awarded to more groups in each funding round, and also so that individual grants
could provide more than $10,000. While DEP would like to make TAGs availableto al igible
organizations, there are limitations (through the agency’s annual bond fund spending cap) on large
the pot of funds can bein any given year.

Citizens have also suggested that TAGs should be available citizens and municipalities to conduct
their own environmental sampling and analysis, which is currently not allowed by the program.
DEP continuesto beieve that this has a high likelihood of creating separate and conflicting sets of
data describing conditions at sites, and could only work where the independent sampling and
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analysis was conducting using precisaly the same protocols/analytical methods, etc. asthe PRP's
sampling work. If precisely the same protocols are to be followed, it would appear to be a better
use of state funds for the TAG recipient to develop and put forward the arguments for sampling in
specific areas or analyzing for awider variety of contaminants, and not to duplicate work.

A similar suggestion has been made that TAG funds should be avail able to cover the costs of legal
counsdl for citizen groups. The TAG program currently allows funds to be used for legal advice
about public involvement in the response action process, but does not allow funds to be used to
support adversarial proceedings. DEP wants TAGs to be used overall to help citizens get
constructively involved in planning for response actions, and does see the need to use scarce state
funds to support adversarial actionsin general -- if anything, TAGs should reduce the need for
litigation.

There has been another suggestion that DEP make available “ mini-grants’ of $500 or so for
groups applying for a TAG to hire a consultant to prepare their application for them. Thisisan
interesting suggestion, but would raise some questions in terms of state contracting procedures,
which only allow the state to reimburse for funds already spent. DEP understands the need that
some groups have expressed for help in pulling their application together, and has worked with
the Toxics Action Center to help that non-profit organization provide this service.

Suggestions for |mprovement:

DEP should consider making TAGs available prior to Tier Classfication of asite. While
the state' s contracting procedures (which DEP as a state agency must use) probably do
not lend themselves to rapid funding decisions that would be required to provide TAGs
for time-critical response actions, it might be possible (if funds were to be available) for
DEP to set up a contract under which avariety of environmental specialists could be made
availableto digible citizen groups and municipalities. The contractors would technically
be employed by DEP, and may not be seen in the community as “independent” (since the
group would not hire them directly). But, the expertise could be made available as needed
on thistype of basis.

Expand outreach to municipal, environmental and community groups to increase the
diversity of the TAG applicant pool.

Provide more assistance to TAG recipients to direct them to resources available to help

them establish their group as alegal entity (e.g., Secretary of State's Office, Toxics Action
Center).
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Chapter 6: Isthe Program Cost-Effective?

Crafting environmental programs so they are cost-effective and result in measurable benefitsis
important both for those who pay environmental compliance costs and for the environment.
Clearly, those who conduct assessments and cleanups want to be able to do so in the most cost-
effective manner. At the sametime, the environment benefits from cost-effective rules since they
lead to higher compliance rates and -- assuming complianceis linked to benefits -- better
environmental protection.

As part of the program evaluation DEP solicited information about response action costs and
suggestions for making the MCP more cost-effective. Unfortunately, the data needed for a
comprehensive cost/benefit analysisis not easy to obtain. DEP does not require private parties to
file cost data with the agency. DEP was able to obtain some cost data from public sources and
through anecdotes which provide some light on the costs questions.

A number of questions about the cost of assessment and cleanup were included on surveys DEP
sent to program stakeholders. As presented in Table 6-1 below, respondents’ experience with the
program influences their view of theissue. About 70% of LSP respondents from large firms and
sole practitioners believe that the cost for assessment and cleanup was “better” (i.e., more cost-
effective) under the new program than under the old, while 47% of LSPsat small firms, 32% of
DEP staff, and 29% of environmental consultants believe costs have improved. Approximately
30% of DEP staff and environmental consultants believe costs were worse. This perception may
be related to the sizes of releases that each group of respondents handle. Several respondents
specifically noted that the cost of cleanup at larger sites had improved but “small spillsare
definitely more costly.” One respondent noted one 20 gallon spill that had cost $12,000 to clean
up. Another mentioned a figure of $5,000 to cleanup a 12 gallon spill. While these may be
atypical examples, they demonstrate that a small release, if not immediately contained, can cost a
significant amount to clean up relative to the size of the release.

Table 6-1: In the new 21E program has the cost of assessment and cleanup changed for the
better, the worse or stayed the same?”®

Better Stayed the Same | Worse Unsure

All L SPs 65% 16% 16% 4%

LSP - Sole 70% 20% 10% 0%

Practitioner

LSP - Small Firm 47% 22% 31% 0%

LSP-LargeFirm 71% 14% 11% 5%
DEP 32% 18% 30% 21%
Environmental Consultant 29% 43% 28% 0%

" The survey response rate is 138 LSPs (10 sole practitioners, 32 from small firms, 86 from large firms), 54 DEP
staff, and 38 environmental consultants
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Site owners, many of them homeowners, felt strongly about the costs of assessment and cleanup.
(See Table 6-2). One respondent noted that a 500 gallon waste oil tank that got water in it cost
over $25,000 to cleanup. Another homeowner noted that he had spent over $50,000 to remove a
leaking underground ail tank from his backyard. An LSP noted that afud line leak of 100 gallons
can cost a homeowner $60,000 to clean up. Overall, 31% of site owners thought the cost of
assessment and cleanup was “poor.” A little over half of the site owners indicated that the cost of
assessment and cleanup was “OK,” and 13% said it was excdlent.

Table 6-2. Based on your experience with redesigned program, please rate the cost of assessment
and cleanup.”’

| Excellent | Ok | Poor | Unsure
Siteownersloperators | 13% | 53% | 31% | 4%

Surveys seemed to note a general trend toward increased costs for assessments but decreased or
unchanging costs for remediation (See Table 6-3 and Table 6-4). One respondent attributed the
increased assessment costs to “all the paper work required and LSP fees.” Another respondent
noted that risk assessment costs are high when dealing with situations where there are no existing
standards, such conditions requiring ecological risk assessments, sediment contamination,
determining background for metals and ubiquitous urban lead. However, respondents reported
that in other cases “L SPs are using risk assessment more to reach a cost-effective solution to
contamination problems.”

Table 6-3. How has the cost of assessments changed under the new program?

Decreased | Stayed the Same | Increased Blank
All L SPs 19% 25% 56% 1%
L SP - Sole Practitioner 20% 10% 70% 0%
LSP - Small Firm 22% 31% 47% 0%
LSP - LargeFirm 17% 24% 57% 1%
DEP 23% 23% 32% 23%
Environmental Consultant 18% 14% 50% 18%
Table 6-4. How has the cost of remediation changed under the new program?
Decreased | Stayed the Same | Increased Blank
All L SPs 37% 39% 23% 1%
L SP - Sole Practitioner 50% 20% 30% 0%
LSP - Small Firm 47% 34% 19% 0%

LSP - LargeFirm

31%

43%

24%

1%

DEP

26%

30%

23%

21%

Environmental Consultant

32%

25%

25%

18%

Survey results on the cost of legal services associated with cleanups were mixed. The general
trend suggested that roughly one third of all groups thought that costs decreased, stayed the

"7 394 site owners/operators responded.
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same, and increased. The exceptions were for LSP sole practitioners, half of whom believe the
legal fees stayed the same, and LSPs at small firms with 41% of the respondents believing that
legal fees had decreased. DEP staff and environmental consultants believe legal fees have
increased but about a quarter of these two groups chose not to respond to this question.

Table 6-5. How have legal costs changed under the new program?

Decreased Stayed the Same | Increased Blank

All L SPs 34% 32% 29% 6%
L SP - Sole Practitioner 20% 50% 20% 10%

LSP - Small Firm 41% 25% 34% 0%

LSP - LargeFirm 33% 33% 28% 7%

DEP 16% 23% 37% 25%
Environmental Consultant 18% 18% 39% 25%

Survey respondents from all groups clearly stated that the PRP' s budget “greatly” influences
assessment and remedial actions at sites. This statement was agreed to by the majority of DEP
staff (86%) and environmental consultants (57%) responding. This response seems intuitive since
most businesses are not going to perform assessment or remedial servicesif they are unlikely to
get paid. In addition, if Site owners or operators are only willing to pay for a certain component of
the cleanup, the LSP has no real mechanism to force a site owner to compl ete the entire cleanup
process. Enforcement measures are left up to DEP. Thus, LSPs and consultants with clients with
l[imited budgets (or limited willingness to spend) may not be able to meet MCP standards. Several
L SPs mentioned site owners ending contracts with them because the site owners refuse to pay for
actions required by the MCP. Other LSPs have noted that when this occurs, less-scrupulous
professionals will take over the projects. Several voiced concerns that DEP needs to perform
more audits and take enforcement actions against shoddy assessment and cleanup activities.

Table 6-6. To what extent does the PRP’ s budget for response actions influence the assessment
and remedial actions chosen for the site.

Greatly | Somewhat | Slightly | Blank
All LSPs (128) 47% 41% 10% 2%
L SP - Sole Practitioner (10) 50% 30% 20% 0%
LSP - Small Firm (32) 50% 38% 13% 0%
LSP - Large Firm (86) 45% 43% 8% 4%
DEP (57) 86% 9% 0% 5%
Environmental Consultant (28) 57% 32% 7% 2%
Labor Rates

A significant component of the cost of cleanupsis the cost of labor. DEP compiled labor rates for
sixteen different waste site cleanup contractors from bids sent to the Executive Office of
Environmental Affairsfor the “Underground Storage Tank Testing Contract” (See Table 7). This
contract is part of the Clean State Initiative (Executive Order 350), whose goal isto ensure that
state agencies abide by the same environmental rules that other responsible parties must adhere to.
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These |abor rates were also compared to the Reimbursement Fee Schedule Policy of the 21J
Underground Storage Tank Petroleum Product Cleanup Fund and bid schedules for severd
publicly funded projectsthe DEP isinvolved in. All of the labor rates evaluated fell into the same
range asindicated in Table 7. The only exception was for Clerical (Administrative Assistants), for
which the 21J Fee Schedul e uses a figure of $35 per hour.

Table 6-7 - Labor Rates for Waste Site Cleanup Contractors

JOBTITLE PAY RANGE

Professional Leve 4
(Senior program managers, LSPs, PEs, $75.00 - $130.00
and Principals)

Professional Level 3
(Project Managers, Sr. Scientists, Sr. Risk | $65.00 - $96.00
Assessors, and Sr. Technical leaders)

Professional Level 2
( Staff Scientists, Engineers, and Risk $50.00 - $75.00
A SSessors)

Professional Level 1
(Junior Scientists and Engineers) $40.00 - $60.00

Clerical
( Secretaries, Adminigtrative Assistants, $20.00 - $25.00
Data Processors)

Based on UST Contract Fall 1997 Bid
Schedules

As Table 6-7 indicates, the pay range widens with an increasein Professional Level. Certified
Professionals (LSPs, PEs) and Principals found in Professional Level 4 command the highest
wages and have the widest range in pay ($55 dollars per hour range). The average wage for
Professiona Level 4 is $103 per hour and the mode is $100 per hour.

Lower professional levels have lessof agap in pay. The Professional Level 3 pay rangeis $31;
Level 2is$25; Levd 1is$20; and Clerical isonly $5. When compared to the average wage of
Professional Level 3 ($80), the added cost of a certified professional (Leve 4) increases the
hourly wage by an average of $23. A comparison of the mode of Professional Level 4 with the
mode of Professional Level 3 reveals a difference of $25.
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Comments from stakeholders reflect the general sentiment of higher costs associated with the
required use of LSPs. One person commented that “L SP insurance costs have gone up so LSP
rates have doubled.” Some commenters believe the cost of cleanup hasincreased “because of all

Table 6-8 - Mean/Mode Labor Rates

Mode Mean

Professional Level 4 $103 $100
Professional Level 3  $80 $30
Professional Levdl 2 $62 $55

Professional Level 1  $48 $45

Clerica $25 $25

the paper work required and LSP fees.” The person
who noted that it cost $25,000 to take care of “a 500
gallon waste oil tank” reported that 66% of the cost
was for reports and the LSP' s Opinions.

Property owners fee particularly susceptible to labor
costs. One property owner noted that “the cost to
property owners has increased mainly from the LSP
portion of the job.” Another property owner smply
stated: “L SPs are very expensive and may encourage
people not to work within the system due to
prohibitive cost.” For small spills, in the old program
DEP closed out cases; all the PRP had to do was hire
the cleanup contractor. In the new program, PRPs

need an LSP to ensure that the siteis closed out, which is often an additional |abor cost.

Laboratory Costs

A potentially significant contribution to any waste site cleanup is the cost of sample analysis.
Survey respondents noted that “lab data can drive up costs.” DEP reviewed laboratory rates
imposed by the same 16 contractors used for the “Underground Storage Tank Testing Contract”

discussed above.

Laboratory costs have large cost ranges (See Table 6-9). Severa analytical methods have cost
ranges double to triple their lowest rate. For example, VOC Method 634 has a cost range from
$80-$170. The highest value ($170) is more than twice the lower value ($80). Similarly, PCB
Method 608 and 8080 have cost ranges from $45-$149. The highest value ($149) is more than

triple the lower value ($45).

Some of the largest cost ranges are for VPH, EPH & VPH/EPH analyses which went into effect
on October 31, 1997. The larger ranges found in these methods may be attributabl e to the greater
demand for these services since the new regulations took effect. Survey respondents also noted
thistrend. Specifically, they mentioned that “the new VPH/EPH standards have increased costs.”
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Thelarger cost range may also be a reflection of how the

L abg able 6_2 analysisis performed (i.e., whether the sampleis being
M etho:jatory osts Cost analyzed for just the fractional range of hydrocarbons or the

fractional range plus the target analyte). An attorney who

(reference SW846) | Range responded to the survey stated that “[t]hereis a huge

VOC Method 634 |$80-170 | jifferenceiin Iab costs, which gets reflected in LSP

VOC Method 8240 | $80-170 | hronosals. Some LSPswill not use a particular lab because
VOC Method 601 |$35-94 | o concerns about quality, while other LSPs will use the lab.”
VOC Method 8010 |$35-100 | Theimplication seemsto be that quality ab data costs more
VOC Method 602 |$35-100 | than data that may not be of high quality.

VOC Method 8020 [$35-113
PCB Method 608  |$45-149 | Average labor rates (Table 6-8) for Professional Levels 1- 4
PCB Method 8080 ($45-149 | were compared with average laboratory costs. Of the 16
ABN Method 625 |$205-370 | firmsreviewed, six firms charge below average labor rates
ABN Method 8270 |$205-370 | but above average laboratory fees. Four of the 16 firms
PAH Method 610 |$65-190 | charge above average labor rates but below average lab fees.
PAH Method 8100 [$65-190 | Two firms charge above average labor rate and above

TPH Method 418.1 |$35-80 average lab fees. Only 1 firm charges below average labor
TPH (GC/FID) $56-100 | rate and below average fees. Three firms had mixed results

RCRA Metal $75-134 which included |abor rates and |ab costs above and bel ow
Method 200 average. Based on this limited data, two business practices
RCRA Metal $75.134 | Wereseen: those compani esthat charge more fo_r labor tend
Method 7000 to have lower analytical costs and those companies that
VPH $72-200 discount labor tend to have higher |aboratory costs.

EPH $80-250

VPH/EPH $160-350

Financia Inability Filings

In the new program PRPs who are financially unable to perform response actions can apply for
Financial Inability Status, for which DEP is starting to implement formal procedures. Upon
review of the application, if DEP determines that the next response action is beyond the PRP's
financia ability to perform, the Financial Inability Status gives the PRP a defense againgt penalties
that DEP may issue for noncompliance with an MCP response action timeline. The Status
provides a“parking place’ in the MCP and gives DEP enough information to decide whether to
spend state money to continue response actions where public health and the environment is
directly threatened.

Financial Inability Status applications are an indication of difficultiesin paying for 21E actions.
To date, DEP hasreceived 110 requests: 37 are from homeowners and 73 are from businesses.
Since the program has just begun to be implemented, it istoo early to tell whether there are a
significant number of PRPs who are unable to fund response actions.
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Opportunities to Make the MCP more Cost-Effective

In general, while noting that cleanups are often expensive, stakeholders indicated that the MCP
does not appear to be unnecessarily driving up cleanup costs, since costs are now controlled by
risk-based decisionmaking by LSPs. However, DEP received a number of comments about areas
that should be examined for cost-effectiveness:

1.

Several stakeholders questioned the need for LSPs at small spills. In many casesin the old
program, a cleanup contractor would clean up the spill in a matter of hours, and DEP staff
would close out the spill soon afterward. Today the PRP for a small spill must hire an

L SP (often after the release has been cleaned up) to review the contractor’s work and
prepare an RAO Statement. While the value of the LSP's Opinion in these casesisto
bring the site to closure, the costs may be out of proportion to the benefit. One
suggestion was the development of a*“standard quotes’ document for these types of
stuations. Another suggestion was to raise the Reportable Quantity for some oil spills
from 10 to 25 gallons. At thistime, DEP believes L SPs should be required for all
reportable releases, and will continue to look for ways to lower costs.

Several LSPs pointed out that more timely DEP audits would reduce the cost of cleanup.
These LSPsfelt that if DEP audited earlier in the cleanup process, any resulting
deficiencies or violations would be easier to fix. Some of this concern should be
addressed by the proposed changes to the audit program (see Chapter 3, Audits).

Cleaning up to background conditions was mentioned as an “unrealistic objective’” since
background is difficult to define and the value added to clean up beyond “no significant
risk” standards is questionable to some respondents. Most sites do not clean up to
background, but still have to go through the exercise of showing that it isinfeasible.
Chapter 21E requires that cleanups approach or achieve background to the extent feasible.
The science of risk characterization isimprecise and cleaning up to background where
feasible ensures the dimination of risks. DEP is addressing the requirement to approach
or achieve background through the development of guidance on determining the feasibility
of achieving background (see Chapter 4 for a discussion of thisissue).

Thelack of accepted and clear standards for some situations was said to unnecessarily
drive up costsin anumber of areas. In particular, areas cited include the lack of sediment
standards, the difficulty of performing ecological risk assessments, background
concentrations of metals, and dealing with ubiquitous urban lead (see Chapter 4 for a
discussion about developing additional standards).

While 1996 MCP revisons that limit the areas in which groundwater cleanups need to
achieve drinking water standards have been well-received, the continuing requirement to
clean up to drinking water standards even where some believeit isunlikdy that the
contamination would ever have an effect on drinking water supplies was cited as creating
unnecessary costs. Several LSPs have argued that drinking water standards should not
apply to every exposure point in a Zone I, but a demonstration should be required to
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show that, by the time contamination reaches the well, it would meet standards (see
Chapter 4 for adiscussion of thisissue).

6. The public involvement process was mentioned as another area sometimes significantly
drove up costs. Several PRPs stated that it was too easy for a site to become a Public
Involvement Plan site, which could increase the total costs for a site cleanup by $100,000.
This cost is often seen as unwarranted, especially since the public' sinterest often quickly
wanes after the initial PIP meeting, but the cost of maintaining PIP activities remains high.
One suggestion was to create an exit point from the PIP process if the public loses interest
(see Chapter 5 for a discussion of thisissue).

7. Inconsistency between DEP regional offices was indicated as a factor that sometimes
increases costs. It was noted that some regions will allow certain remedial actionsto
occur but other regionswill not, requiring a more costly alternative (see Chapter 1
“ Accelerated Risk Reduction” for a discussion of thisissue).
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Chapter 7: How Should the Success of the Program Be M easured?

Developing environmental indicators for state cleanup programs has been particularly challenging.
Part of the difficulty isthat cleanups take place at many discrete locations. Changesin
concentrations of various contaminants and receptor exposures can be measured at a given site.
However, in most cases (and especialy in urbanized areas), it is very difficult to look at the status
of the area’s soil, groundwater, surface water and air, and trace changes in that status back to a
particular site. The quality or status of these environmental mediais usually the result of a
number of regulatory and private actions. For example, groundwater in an area may certainly be
degraded by a release which c. 21E requires to be cleaned up, but this groundwater may be
equally (if not more so0) affected by a number of septic wastewater disposal systemsor a
neighboring landfill. The groundwater can be sampled, but if the contaminants from the different
sources are the same (or break down into the same chemicals over time), it will be difficult to say
with any certainty whether the improvement in groundwater quality comes from cleaning up the
21E release or fixing the septic systems.

The one environmental medium for which cleanups do have directly measurable resultsis soil.
Most releases have at least some effect on surrounding soil, and whileit is certainly possible that
several releases (or other problems) can al contribute to an area of contamination, the remedies
usually involve cleaning up that particular volume of soil (by excavation and on- or off-site
disposal, or by treatment).

In spite of these difficulties, state cleanup programs across the country are working on the
development of environmental indicators, partly as a response to an on-going federal effort, and
partly to measure their own success. Therefore, EPA and the Association of State and Territorial
Solid Waste Management Officials (ASTSWMO) formed atask force to develop
recommendations for environmental indicators that state/territorial and federal cleanup programs
could use to report progress. DEP has participated in thistask force sinceitsinception. The
Task Force, which expectsto report to states during the Summer of 1998, has used the following
goal for cleanup programs as the basis for its discussions:

“ Prevention, reduction and management of risk resulting from the exposure of releases of
hazardous substances and petroleum products from contaminated sites into the environment.”

Thetask force isidentifying specific indicators for each environmental mediathat oil and
hazardous materials releases typically affect (i.e., soil, groundwater, surface water, and air), and is
devel oping a recommendation for measuring changes in the status of each media. However, the
task force has also recognized that, as noted above, the status of any environmental medium can
be affected by many actions in addition to Site cleanup, and that, at present, there do not exist
mechanisms for tracing changesin groundwater, surface water and air directly back to a particular
site. Therefore, until datais available from all the environmental programs that affect a particular
aquifer or surface water body, the task force is recommending that cleanup programs use
descriptions of program outcomes and program outputs as proxies for measuring true changesin
environmental status.
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Thetask force' s recommendations for “target” environmental indicators are:

Groundwater: Number/size of aquifers and other groundwater structures (or portions
thereof) that have been restored so that they can support all uses for which they have been
designated (e.g., drinking water, irrigation, support for ecosystemsin receiving surface water
bodies, etc.).

Surface Water: Number of stream miles and size of area of other surface water bodies that
have been restored so that they can support all uses for which they have been designated
(e.g., drinking water, recreation, aquatic life, etc.).

Air: Szeof area in which air quality has been restored to levels that protect human health
and the environment (for many site cleanup programs, this may measure restoration of
indoor air in buildings and enclosed structures that has been affected by volatile
contamination in soil and groundwater; there are few sites which have affected overall
ambient air quality to a measurable degree).

For each of these media, the task force is recommending that the following program outcomes
and outputs be tracked as proxies for changes in environmental status:

Program Outcomes. The number of sites that have affected each of the above environmental
media (i.e., groundwater, surface water, or air) where those impacts have been remediated or
controlled.

Program Outputs. 1) The number of sites that have affected each of the above
environmental media where the impacts have been identified; and 2) The number of sites that
have affected each of the above environmental media where the nature and extent of the
impacts has been assessed and delineated.

As noted above, the one environmental medium where changesin quality can be directly
attributed to specific cleanup actionsis soil. The Task Force' s recommendation for tracking
progressin soil cleanups reflects this difference, and proposes two environmental indicators for
this medium:

1. Acresof land restored to be available for safe use by people (including continuation of on-
going activities and redevel opment); and

2. Acres (or other area measure) of critical habitat and natural resources restored.

The program outcomes and outputs identified above could also be used to indicate progress
toward soil cleanup.

DEP is considering adoption of the task force recommendations, and solicits public comment on
them.
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Chapter 8. How can the M CP be streamlined?

As part of the program evaluation, DEP solicited comments on where the regulations should be
streamlined. This chapter includes alist of suggestions that DEP has received for making the
regulations work better and to clarify and ssmplify the regulations. DEP will is reviewing these
suggestions and seeks comments on additional areas that could be streamlined or improved,
especially areas where stakeholders believe the MCP requires more time, effort or cost than is
necessary to meet the goals of the program will be identified and evaluated for change.

Subpart A

Definitions
*  Clarify definition of “Hot Spot”
*  Clarify definition of “Non-Aqueous Phase Liquid (NAPL)” (e.g., what does
“continuous’ mean?)

*  Clarify definition of “Substantial Hazard;” categorically include uncontained migrating
NAPL

*  Makethe Non-Potential Drinking Water Source Area designation more flexible, in
particular with regard to the 100-acre rule.
Add minimum QA/QC reporting requirements to the Environmental Sample Collection and
Analyses section (40.0017)
Remediation waste
*  Clarify remediation waste regulations.

*  Require Hazardous Waste Manifests used for 21E remediation waste to be filed with
BWSC.

Subpart B

Adequatdy regulated - Clarify requirements for landfills, which are poorly understood.

Subpart C

Allow release notification retraction for sites where contaminants are shown to be
background.

Add discovery of surface water contamination above acute Ambient Water Quality Criteria
(AWQCs) to the 2- or 72-hour reporting category.
Add Substantial Release Migration to the 72-hour reporting category.
Imminent Hazards
*  Add more detailed description of Imminent Hazards for ecological and human health
*  Strengthen the regulatory linkages regarding the IH process.
LRASs
*  Moreclearly state the purpose of LRAS
* Increase LRA soil limits (i.e., from 100 to 200 cubic yards for petroleum)
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Subpart D

Clarify regulations concerning Substantial Release Migration.

Narrow situations that would be considered Substantial Release Migration (e.g., tie to risk).
Provide more incentives to at least control the migration of groundwater and/or effect some
level of remediation (e.g., a property boundary “point of compliance’ approach)

Reduce amount and frequency of IRA, URAM, and RAM reports.

Allow more bundling of response actions/ generic plans covering large facilities (e.g., for a
facility that may conduct dozens of URAMs each year), with biennia or annual progress
reports (in place of individual submittals for minor activities).

Clarify how to link releases to existing RTNs.

Allow oral RAM approvals for construction activities which encounter contamination.
Broaden the scope of activities allowed for URAMSs (i.e., don’'t limit to underground utilities
but expand it to all types of construction activities).

Subpart E

Allow sites which do not require comprehensive response actionsto not Tier classify even if
they are in the system more than one year.

Replace default Tier IB status with a different * out-of-compliance” status.

Combine Tier IB and IC categories

Allow downgrading of sites after Phase l11.

Vary timelines for different types of sites.

Subpart G

Eliminate extra public notice requirements for proposed permit decisions (the public has
already been notified of permit application).

Subpart H

Clarify how an ongoing RAM can be converted into the Phase |V final remedy for asite.
Tighten up the cost/benefit portion of the feasibility analysis (it’s currently too easy to justify
not doing cleanup because it costs too much)

Make explicit abias for remediation in the Phase |11 evaluation of remedial aternatives

Subpart |

Allow flexibility to achieve a permanent solution where contamination is above GW-standards
inan IWPA or Zone |l but it is shown that there is no threat to the public well.

Allow the closing of a private well to get out of GW-1 without requiring a Grant of
Environmental Restriction.

Draft 21E GEIR 8-2 6/30/98



Add Contaminant of Concern criteria and require justification for eimination of chemicals.
Allow Method 1 standards to screen out Contaminants of Concern under Method 3.

Adopt ASTM natural attenuation guidance for stiesthat cannot meet Method 1 standards.
Copy EPA and other states and require the use of the 95th percentile Upper Confidence Limit
on the mean concentration rather than a straight average.

Method 1

*

*

Develop standards for indoor air, sediments, and surface waters
Make explicit the requirement to determine if Method 1 is applicable at asite. Must
justify why/why not pathways are appropriate
“Regdential” S-1 soil depth

P Change soil depth limit to 10 ft, and/or

P Make the depth flexible, with justification, and/or

P Usethe depth to groundwater as a cut-off point if shallow
Add common chemicalsto the Method 1 list (e.g., copper, 1-methylnaphthalene,
pyridene); delete 2-methylnaphthalene (now covered by VPH/EPH)
Revist standards for chemicals which are not based solely on risk; e.g., lead, PCBs,
and zinc.
Revisit the soil-to-groundwater leaching standards, which may not be sufficiently
protective due to inappropriate disperson modd parameters.
Consider incorporating the soil-to-indoor air pathway
Adjust the MTBE standards to consider new information
Be more explicit about how to determine Expaosure Point Concentrations and require
documentation of EPCsto be explicit
GW-2

P Apply GW-2 standards at property line as point-of-compliance and/or
Apply GW-2 standards to any groundwater less than 15 ft depth
Require AULSs for future buildings
Adopt soil vapor standards (see CT)

TUTTU

Method 3

*

*

*

Clarify Public Welfare section.

Incorporate “local conditions’ concept, including assessng human health risks
associated with surface water and sediment

Clarify where drinking water standards must be met.

| dentify specific assessment endpoints for ecological risk assessments to be applied to different
habitat types.

Subpart H

Require collection of risk assessment information early in the process, since thisis often not

done.

Add more explicit standards for operation and maintenance
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Subpart J

Require RAO reports to stand on their own, so that DEP auditors do not have to look at
multiple other status and compl etion reports.

Require AULsfor Class C RAOs

Require more specificity in AULs about type, depth/media, and levels of contamination left on
ste.

Add aclear process for re-opening RAOs

Clarify what procedures must be followed when additional cleanup is needed after an RAO
has been filed (e.g., as part of construction activities)

Subpart N

Require PRPs to submit site reports to municipalities upon regquest.
AULs
*  Require notices of siteinformation to abutters (e.g., for AULS)
*  Reguire AULs to be filed with local Assessors Offices.
TAGs
*  Allow Technical Assstance Grants prior to Tier Classfication.
*  Require PRPsto provide site information directly to TAG advisors upon request.
Notices
*  Notices sent to municipalities should be more detailed and explain what is happening
at adte.
*  Reguire PRPs to issue press rel eases annually, starting soon after notification
*  Reguire notification to abuttersin place of legal notices

Subpart O

Revisit scoring system to better reflect relative hazards

Change language in NRS to score only for those chemicals present due to arelease of ail or
hazardous material

Eliminate Section 6 where the LSP can subtract 50 points.

Subpart P

Deve op a concentration-based exclusion for Ethanol (which is not flammable in an agqueous
solution, but currently must be reported due to flammability when more than the RQ is
spilled). Also, re-examine the RQ for Ethanol based on chemicals with smilar characteristics.
Raise the mineral oil RQ.

Raisethe oil RQ to 25 gallons

Raise the RQ for unlisted corrosive and ignitable substances from 10 Ibs to 100 Ibs (currently,
isopropanol’s RQ is effectively 10 Ibs because it is unlisted, which is lower than comparable
chemicals)
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Fee Regulations

Eliminate compliance fees for homeowners

Eliminate Downgradient Property Status fee

Restructure fee program -- perhaps move to all submittal-based compliance fees. Reward
sites that do more cleanup with lower fees (i.e., a Class A-1 RAO would have alower feg).
Change Tier IA compliance feesto aflat fee.
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CHAPTER 9: Evaluation of the Board of Regigtration of Hazardous Waste Site
Cleanup Professionals

The 1992 legidation that redesigned the 21E program established a new sate licenang board
to license and regulate private sector expertsin Ste assessments and deanups. That licensing board,
the Board of Registration of Hazar dous Waste Site Cleanup Professionals, is commonly known as
“the LSP Board.” Because of the Board's mgor rolein helping to implement the new 21E program,
the Board was established within the Executive Office of Environmental Affairsrather than within the
Divison of Regidration, which adminigters 32 of the state’ s other licensing boards.

The Board conssts of 11 members. the Commissioner of the Department of Environmental
Protection or hisdesignee, and 10 other members appointed by the Governor to overlapping four-year
terms. Besdesthe Commissoner of DEP or hisdesignee, thereare 5 LSPs, 3 members of statewide
environmental organizations, a non-LSP hydrogeologit, and alabor representative. (Attachment 1, at
the end of this chapter, isalist of the current members of the Board.)

Asisthe casefor any professonal licenang board, the LSP Board has two primary functions.
(2) to establish licensang standards and review licensang applications and (2) to establish and enforce
rules of professona conduct that all licensees must meet to ensure that they practice in a satisfactory
manner that protects the public.

Sinceits establishment in 1992, the L SP Board has adopted regulations (309 CMR 1.00 et
s2q.), developed alicensing gpplication, devdoped and adminigtered alicensng examination, and
licensed 494 LSPs. Now that the Board' slicensing program has been established, the Board spends
mogt of itstimeinvestigating professona conduct complaints againg LSPs and taking disciplinary
action againg LSPswhen warranted.

Any comprehensve evauation of the 21E program must include an evaluation of at least the
key components of the LSP Board's operations. The Board has examined three broad questions for
this evaluation:

Isthe Board licensing only those who are competent to practice as L SPs?

Has the Board (in conjunction with DEP) taken adequate stepsto ensure that LSPsare
practicing in a satisfactory manner?

Isthe Board adequately funded and staffed, and does it use its resour ces effectively and
efficiently to accomplish itsrespongbilities?

This chapter describes the LSP program and the results of its evaluation. Please note that, as with
DEP sevauation, the Board's review and recommendations have been designed to satisfy the
requirements of Executive Order 384.

PART | -- BACKGROUND
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The LSP program was deve oped from three sources. the Study Committee established by
DEP that recommended the concept behind the 21E redesign, an LSP Advisory Committee established
by DEP to devel op a framework for this program while the redesign legidation was proceeding
through the Legidature, and the redesign legidation itself. This section describes the contributions
made by these sources.

Study Committee Recommendations. 1n its 1990 Interim Report, the 21E Study Committee described
how the 21E program could be redesigned to operate more effectively and efficiently by reall ocating
responsi bilities between DEP and the private parties obligated under G.L. c¢. 21E to assess and clean up
dtes. A key featurein thisreallocation of responshilities was the recommendation that Steswhich
posed relatively less risk and/or complexity would no longer require DEP approvals for response
actions. Ingtead, each PRP would be required to meet al the requirements and deadlines s&t forth in
the MCP and would aso hire an experienced environmental professondl, licensed by the
Commonwesalth, to coordinate the work and ensure that adequate assessments are performed and
appropriate deanup decisons are made and implemented. These “licensed Site professonads,” asthey
cameto be caled, would provide “opinions’ to DEP at various key pointsin the process sating that
the work had been donein accordance with the MCP srequirements. Their dientswould be ableto
rey on these opinions and move forward to complete their cleanup obligations.

The Study Committee proposed four purposes for these licensed site professionals:

to enligt the consulting community’ s cond derable expertise in assessng and cleaning up Sitesto
enable the private sector to deal with more Sitesat afaster pace than they could under the pre-
exising 21E program;

to provide DEP and the public with confidence that assessment and cleanup actions performed
by PRPswithout DEP oversight are adequate;

to provide DEP and the public with confidence that the scope of response actions are
determined by the conditions of the Ste and not entirdy by the PRP s budget; and

to make the private sector accountable for the quality of technical work for response actions.”

In the Study Committee proposal, licensed Site professionals would oversee the work of other
technical speciaists and would integrate their work to ensure compl ete assessments and permanent
cleanups. A licensad ste professiona could be salf-employed, work in an environmental consulting
firm, or be employed directly by a PRP.

To ensure that the “opinions’ rendered by licensed ste professonals would meset the
requirements of the MCP and protect public health, safety, welfare and the environment, the Study
Committee recommended that DEP audit a percentage of these opinions. Thiswould also givethe
opinions more credibility, allowing them to be rdied upon by PRPs, the public, buyers and sdlers of
property, and lenders.

8 21E Study Committee’ s Interim Report (1990), Sec. 4, p. 35.
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To be licensed aslicensed Ste professionals, applicants would be required to have sgnificant
experience managing or supervisng response actions. The Study Committee also recommended that
the licensing board establish professona conduct sandards for licensed Site professonas, which
should indude arequirement that licensed Ste professionals apply al appropriate technica gandardsas
wdl asall applicable regulations.

The L SP Advisory Commiittee: Theinitial conceptual work of the Study Committee was advanced
consderably by the Licensad Site Professonal Advisory Committee, created by DEPin 1991 whilethe
“redesgn” legidation was being consdered by the Legidature. This Committee was asked to
recommend the specific licensng and professona conduct sandards for licensed Site professonas
(now commonly referred to as“LSPS’). The Committee recommended that the Board consider the
following framework for licensng requirements.

issue licenses that would be valid for three years,

require a stringent application process for al applicants, without “grandfathering” any dass of
applicants,

establish different application requirements for applicants with listed technical degrees
(Standard Track) and those without listed technical degrees (Alternate Track);

require that applicantsin each Track meet minimum educational requirementsto obtain a
license, and that all LSPs meet basic continuing education requirementsfor license renewal;
and

requirethat al applicants pass an examination which would demongrate their knowledge of
the MCP.”®

The Advisory Committee concluded in its Report that persuasive arguments could be madein
favor of issuing more than onetype of LSP license (one for assessment work, one for remediation, and
athird for risk assessment). Nevertheess, it did not pursue thisidea becauseits charge wasto
recommend the licenang requirementsfor asingle LSP license. It recommended, however, that the
Board revigt this matter after more information became available.

The Advisory Committee also considered the devel opment of professonal conduct regulations.
Specific congderations included the changing nature of waste Ste cleanup technol ogy, frequent
advancesin scientific knowledge, the LSPS' varied backgrounds, and the inherent difficulty in
describing subsurface site conditions. Unlike accountants, who follow standards promulgated by an
independent board, LSPs do not have the benefit of any sngle set of technica guiddinesto useasa
basisfor professonal action. Developing technical guiddinesfor the diversetasks LSPsare called on
to perform would require the LSP Board to devel op numerous sets of technical standardsto guide the
professond actionsof LSPs. Asan dternative, the Advisory Committee recommended (@) that at a
minimum LSPs must meet a genera standard of care that requires them to act with reasonable care and

" Advisory Committee's Report (1992), Sec. 2, p. 6.
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diligence and (b) that L SPs themsaves mugt judge their own expertise and abilitiesand limit their
persona involvement when thework at a Stefals beyond their area(s) of expertise. In such instances,
LSPsmust rely on the expertise of otherswho the LSP has judged to be qualified. Thus, therules
place much of the responghility for ensuring each LSP stechnical and manageria competency with the
individual LSP. The Advisory Committeg s godl for the professona conduct requirementsit
recommended was to establish a prafession with public credibility so that LSPS opinions would have
weight in commerce.

With respect to rules regarding the professona responshilitiesof LSPs, the Advisory
Committee recommended, among other rules, that in providing professional services LSPs mugt “hold
paramount” the protection of public health, safety, welfare, and the environment®; “exercise
independent professional judgment”; and “follow the standards and procedures’ st forth in the
applicable provisons of Chapter 21E and the MCP.”

1992 Redesign Legidation: The 21E redesign legidation added sections 19-19Jto M.G.L. c. 21A.
Thislaw established the LSP Board and gave it pecific responghility for licensng LSPs and regulating
ther professona conduct. The enabling legidation also established the degree of oversght that LSPs
must provide over work at sites before they can provide “opinions’ to DEP regarding that work:

For opinions about assessments, an LSP must ether (i) manage, supervise or actually perform
the assessment, or (ii) periodically observe the performance by others of such assessment.

For opinions about containment or removal actions, an LSP must either (i) manage,
supervise, or actually perform the action, or (ii) periodically review and evaluate the
performance of the action by others.

In all cases, the LSP must determine whether the work completed has complied with the
provisions of Chapter 21E and the MCP#

Thelegidation mandated that the Board' s Sandards for licenang LSPs and regulating their
professional conduct be designed so that LSP opinions protect public health, safety, wefare, and the
environment.#?

The Governor appointed theinitial members of the LSP Board in 1992. Drawing on the
conceptua principles deve oped by the Study Committee and the Advisory Committee, and drawing
extensvdy from the Advisory Committeg s recommended regulations, the LSP Board promulgated its
initia set of regulationsin early 1993. See 309 Code Mass. Regs. 1.00 et seg. Theseregulationswere
amended in 1995 to darify certain points. However, the basic licensang sandards and rules of
professona conduct have not changed sincetheir origina promulgation in 1993.

8 This recommendation was borrowed from the professional conduct rules governing Professional Engineers.
81 G.L.c 21A, §19.
% G.L.c. 21A, § 19B.
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LSPRole: During discussions with the Study Committee and LSP Advisory Committee, expectations
held by various stakeholders about the role that LSPs would play in the redesigned 21E program were
discussed at length. By the time the 1992 legid ation was enacted, a consensus had emerged: LSPs
would be experts who provide services to the people responsible for cleanup to ensure that assessments
and remedia actions comply with DEP sregulations. LSPswould in some cases be directly employed
by the party who is responsible for the gte (e.g., on staff); in most cases, however, it was expected that
they would be consultants, either employed by a consulting firm or working independently. 1n some
cases, LSPswould actualy perform response actions. In other cases, they would oversee the work of
others (e.g., co-workers at the LSP' s environmenta services firm, contractors with specific expertisein
specialized areas of knowledge, and excavation equipment operators). LSPswould not be agents of
DEP or extensons of the agency’ s saff, although in the redesigned program the agency would need to
rely on tharr opinions, aswould other stakeholders.

Congderation was given to the respongbility that environmental professionals who became
L SPswould take on for a Site once they were licensed, and whether, if they wereto be the sole party
accountable for assessment and cleanup decisons, they would be able to obtain professonal liability
insurance and other things generally required by professonals practicing in today’ s market. By the
time the 1992 |egidation was enacted, a consensus had been reached that the partieswho areliable or
potentially liable under c¢. 21E would continue to be respongible in the redesigned program for making
surethat work at their ste complied with DEP srequirements. In general, LSPswould haveto
comply with the MCP, but their responsbility to DEP would be somewhat limited by the fact that
PRPswould continue to have responsibility for their sites. However, LSPswould be accountable for
meeting the Board' srules of professona conduct and be subject to disciplinary action by the Board
when they failed to meet those sandards. At the sametime, aswith other professonals (including
engineers, attorneys and accountants), there would be limited circumstances when LSPs would be held
directly accountable for their decisons. In generd, the basic framework used by the committees
developing this program and adopted by the Board was drawn from the long history of engineering
practice.

Licensng Requirements. To belicensed asan LSP, the Board' sregulations require that a“ Standard
Track” applicant have earned a college or graduate degreein afidd of science or engineering, possess
good mora character, and have 8 years of “total professona experience” 5 years of which must
congtitute “relevant professona experience” To accommodate those who have practiced in the
environmental fidd for many years but who are not college graduates, the Board also licenses

“ Alternate Track” applicantswho have at least a high schoal diploma and who have earned 14 years of
“total professona experience,” 7 years of which must congtitute “relevant professonal experience.”

“Total professonal experience’ isdefined in the Board' s regulations as “ experience
applying sdentific or engineering princdplesin the environmental, scentific, or engineering
fiddswhere the resultant conclusons form the bass for reports, sudiesand other smilar
documents.”

“Reevant professonal experience’ isexperience that an gpplicant has gained serving asa

“principa decison make” on waste Site assessment and/or deanup projects. A “principa
decison maker” isdefined in the regulations as“an individual who regularly bearsdl or a
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sgnificant portion of the responsibility and accountahility for the overall conduct of one or
more mgor components (Steinvestigation, risk characterization, remediation) of response
actions at disposal dtes” Having responghbility only for sub-tasks (e.g., fidd exploration)
does not count.

Once an agpplicant’ s written application has been reviewed and the Board has determined that
the applicant has demongtrated that he or she has met the education, experience, and good mora
character requirements, the applicant is approved to take the Board' slicenang examination. That
examination conssts of 160 graded multiple-choice questions, and it tests the applicant’ s knowledge of
both technical and regulatory matters pertinent to waste Ste cleanup work in Massachusetts.

In generd, dll LSPsare senior-leve environmenta professonalswho have at least 5 years of
decison-making experience at digoosa Stesand abroad range of technical and regulatory knowledge
about assessment and remediation of hazardous waste Stesin Massachusetts.

Continuing Education Requirements. To ensurethat LSPs keegp abreast of the myriad technica and
regulatory developmentsin the rapidly changing field of waste Ste deanup work, the Board's
regulations mandate that L SPs obtain continuing education by attending at least 48 hours of Board-
approved courses every threeyears. When LSPs apply to renew their licenses every three years, they
must submit documentation proving that they have attended the requisite number of hours of
continuing education courses.

LSP Professonal Conduct Standards. The Board's Rules of Professonal Conduct (309 CMR 4.00)
address matters of professona competency, professiona responghbility, conflict of interest, and
contingent fees. They require LSPsto

exerdseindependent professona judgment;

follow the requirements and procedures of Chapter 21E and the MCP (including the Response
Action Performance Standard);

make a good faith and reasonable effort (1) to identify and obtain al readily available rd evant
and materid facts, data, reports, and other information describing conditions at aste and (2)
to obtain additiona data and other information necessary to discharge ther professiona
obligations, and

to act with reasonable care and diligence, and to apply the knowledge and skill ordinarily
required of licensed Ste professonalsin good stlanding practicing in the Commonweslth at the
time the services are performed.

LSPOpinions. Oncethey arelicensed, LSPs are hired by PRPsto provide “waste Ste cleanup activity
opinions’ that arefiled with DEP at various required pointsin the cleanup process. These opinions
date that, in the professional opinion of the LSP, the response action that isthe subject of the opinion
was deve oped and implemented in accordance with all of the applicable provisons of Chapter 21E and
the MCP. The enabling statute requires that before an LSP can submit an opinion, the LSP must have
provided arequisite degree of oversight with repect to the work that wasdone.  Often this means that
the LSPismanaging or supervisng the work, planning what needs to be done and overseaing its
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execution. In other cases, it meansthat the LSP periodically reviews and/or observesthework asit is
being done by others.

DEP Auditsof LSP Opinions. M.G.L. c. 21E requires DEP to audit a percentage of the LSP opinions
that arefiled each year to verify that the response actions have in fact been performed in accordance
with Chapter 21E and the MCP, and to provide the public with confidence in the integrity of the
redesgned program. When, asaresult of these audits, DEP finds work that was not donein
accordance with the MCP or that is deficient in other ways, the agency typically natifies the PRP and
specifies the corrective action that must be taken.* DEP may dsofileaformal disciplinary

“complaint” with the Board when its audit reveals substandard L SP work that may warrant Board
disciplinary action againg the LSP.

The Board's Disciplinary Program:  The Board receives and investigates complaints from DEP, PRPs
and the public that allege that L SPs have violated one or more of the Board' s Rules of Professondl
Conduct. If theinitial investigation revealsthat there are “ sufficient grounds’ toinitiate disciplinary
action, the Board may commence an adjudicatory proceeding to impaose a private or public censure or
to suspend or revokethe LSP slicense. In certain ingtances, the Board can asoimpose an
adminigrative penalty (afine) on the LSP.

Creating a New Professon:  There are three attributes that distinguish members of a*“professon” from
members of an occupation that is not a profession: a duty to protect the public, ahigh levd of
competencein afidd of expertise, and a high sandard of ethical behavior. In redesigning the MCP and
beginning to license LSPs, DEP and the LSP Board attempted to create a new professon. It was
hoped and expected that LSPswould, over time, view themsalves as members of atrue“professon,”
demondtrating through their conduct a recognition that their duty to protect the public and maintain
high sandards of technical competence and ethical behavior ranks over persona gain in their hierarchy
of valuesand goals. It was further hoped that the profession would mature in a manner that would
resultin a“higher” leve of professonal practice over time. That is<till thegoal.

That new professon isnow amost five years old, and it is beginning to mature. Most LSPs
have begun to view themsel ves as members of a new profession, and the Licensed Site Professonal
Association (LSPA) has been formed to promote sound business and technical practicesby LSPs. The
LSPA hasworked closdy with DEPin co-sponsoring a series of continuing education courses
pertaining to the MCP, and it hasjoined with DEP and the Board in facilitating the referral of LSP fee
disputes (between LSPs and their dients) to providers of aternative dispute resolution services.
Through its monthly newd etter, the LSPA educates L SPs about DEP s audit and enforcement actions,
the Board' s disciplinary actions, and other issues of interest to LSPs.

This program evaluation affords a val uable opportunity to look carefully at LSPs and the status
of the LSP profession, to determine whether this professon is heading along the track its conceptua
desgners, DEP, the Board, and the public expected of it, and to determine what changes, if any, are
needed to improve the performance of LSPs.

8 DEPis currently considering expanding the universe of problemsin which it would direct enforcement action
specifically against response action contractors and L SPs (see Chapter 2).
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PART Il -- LSP BOARD PROGRAM EVALUATION

Issue#1. IstheBoard licensing only those
who are competent to practice as L SPs?

A. Statusof Licensing By thetimethe new 21E program became operational in October of 1993,
the Board had licensed 294 LSPs® The number of LSPs has grown steadily but Sowly ever since.
Now, amogt five years later, there are 494 LSPs. The Board has been receiving between 80 and 120
applications per year.®> The Board has not received any complaints that it has licensed too few LSPs
to enable the new 21E program to work.

From the summer of 1993, when the Board first began reviewing license applications, through
December of 1997, the Board reviewed 891 applications and approved 67% of them. One-third of all
applications filed with the Board have been denied. (A year-by-year breakdown of this data appearsin
Attachment 2 for this chapter.

Thus, it appearsthat the Board's application requirements are in fact screening out a significant
number of applicants. Only about two-thirds of those who apply are approved to take the licenang
examination.

Thereason for denid in dmost every inganceis that the applicant lacks 5 full years of “relevant
professona experience” In many cases these applicants need only afew more months or a year of
“rdlevant professonal experience,” and they re-apply after obtaining that additional experience. In
other cases, applicants are rgjected because their experience, whilein some way related to hazardous
waste, does not directly involve overseeing the conduct of assessing and cleaning up hazardous waste
dgtesor was not at the levd where they were making significant decisions about assessing and cleaning
up Stes.

The Board' slicenang exam, which is given only to those whose applications have been
approved, appearsto be a challenging one, as a sgnificant percentage of those who are approved to
takeit do not passon thefirg try. The Board has now administered sx examinations. No two exams
have been identical; each contains a different mix of questions. Y et each exam has produced a pass
rate of between 65% - 85%. Theoverall passrateis 74%.%° A total of 175 examinees’ havefailed to
pass one of the Board’ s exams, whileatota of 494 applicants have passed an exam.

Many (but not al) of those who fail to pass on thefirgt try pass on a subsequent try, apparently
because they have studied for the second one more thoroughly. Thus, even though alow percentage of

8 Each applicant whose written application was approved before November 1995 was awarded a Temporary
license, pending the Board' s devel opment and administration of alicensing exam. All Temporary licensees were
required to take and pass one of the Board' s first two examsin order to become Full licensees.

8 Applications may be declining. During the last half of 1997, the Board received only 29 applications, and in the
first 6 months of 1998 the Board received only 17 applications.

% This does not include the June 1998 exam, which is still being graded.

8" An “examinee’ is defined as atest taken, not an individual. Thus, an individual who has failed two different
examinations is counted as two “examinees.”
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those who are approved to take the exam fail to passin the end, the Board bdieves the exam serves a
beneficia purpose by forcing gpplicants to sudy the MCP and the technical areasof LSP practice that
may be lessfamiliar to them, thereby raisng the overall knowledge base of those licensed as LSPs.

Of those few who were unable to pass an exam, no generalizations could be made. They
camefrom largeand smal firms. Some had many years of experience and others had fewer years of
experience. Their only link was that they failed to demondirate on one or more examsthat they
possessed sufficient technica and regulatory knowledge to practice competently as LSPs.

The Board acknowledges, however, that this data about its license application process does not
answer the question “Isthe Board licenang competent people?’ In order to answer that question, the
Board has utilized the Program Eva uation process to examine the data that DEP hasregarding LSP
performance to assess what it may suggest about whether the Board islicensing the right people.

B. Analysisof data obtained from Program Evaluation

The Board has examined the data that DEP has shared with the Board during the course of the
Program Evauation. Specificaly, the Board examined the data from DEP s data bases, audit
ingpection results, written surveys, and focus groups. The Board' s analysis of this data with respect to
whether it islicensng competent LSPsis described bel ow.

Fird, reports from DEP generally indicate that the redesigned 21E program has achieved most
of the goalsit sought to achieve. (Seeearlier chapters of thisGEIR.) This suggeststo the Board that
itslicendang processisat least generaly ensuring that most LSPs are adequatdy qualified to practice.

Second, data from DEP srecent survey of PRPs indicate that the vast mgjority of them are
pleased with the quality of LSPwork. 93% of the PRPs responding reported that the quality of their
LSP swork was either excdllent or satisfactory. This data also supports the concluson that most LSPs
appear to be adequatdy qualified.

Third, the Board examined the data obtained from DEP s recent Notice of Audit Finding
Review Project (described in Chapter 2 of this GEIR). Focusing on the data obtained from the 228
random audits, which the Board believes to be more indicative of how LSPs are performing generdly,
the Board noted that 167 (73%) were deemed adequate and did not require further fidd work. Of the
52 casesin which additional field work was required and has been completed, the Board noted that in
23 casesthe work confirmed the original LSP opinion, in 15 casesthe LSP sorigina opinion had to be
modified, and in 14 casesthe LSP soriginal opinion ended up being rgected.

Fourth, the Board examined additional data obtained from DEP s recent survey of LSPs, DEP
daff, and other stakeholders. (See complete survey resultsin Appendix 1.) Inthe Board' sview, the
responses received from the 128 LSPs and 57 DEP staff who responded reveal a sgnificant difference
in opinion with respect to how wel LSPs are performing and whether the Board' slicensng sandards
are stringent enough. For example, it appearsthat of the 52 DEP staff who responded to this question,
52% believe that the LSP Board' slicensng standards are not stringent enough. By contrast, only 25%
of the 126 L SPswho answered this question agreed with this view.
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Basad on its examination of thislimited data, the Board bdlieves that while most LSPs appear
to be generdly qudified to practice competently, there may bea number of LSPswho are, at least
occasonally, not practicing competently. How large that number is cannot be determined from this
data. But becausethe Board' s god isto license only those applicants who are competent to practice,
having even asmal number who do not practice competently istoo many. Thus, regardless of the 5ze
of the group that may not always be practicing competently, the question iswhether the Board's
licensng sandards are stringent enough. Do these LSPs lack sufficient relevant professonal
experience, or do they lack the technical or regulatory knowledge to do the job competently at all Stes?
Or isthere some other factor at play here? For example, are some L SPs practicing occasonally
outsdetheir area(s) of expertise?

Some of the survey dataindicate that the problem is not that LSPs lack sufficient experience.
From the responses provided to one question,®® it appears that most LSPs and most DEP staff agree
that 5 years of rdevant professonal experienceis sufficient for licensureasan LSP.

Thereis some datato indicate that the exam may be dightly too easy. 13% of the LSPs
responding to ancther survey question® thought the exam to be too easy, while only 3% responded
that it wastoo hard.* Also, as noted above, dmost all applicants who are approved to take the exam
end up passing, athough approximatdy 20% have to take it more than once before they pass.

Onerdated issue is whether the method of grading the exam should be changed. Currently,
applicants sSmply need to achieve an overal passing score out of the 160 graded questions on the
exam.” Sincethere are nine separate content areas that are tested on each exam™, it is possibleto
miss most of the questionsin a couple of these areas and till passthe exam. Thisleadsto the
possibility that an applicant could become an LSP without demondgtrating even aminima leve of
knowledge about, say, risk assessment or remediation alternatives. One suggestion made during the
Program Evaluation isthat applicants should be required to obtain minimum grades on each of the nine
content areasin addition to obtaining the required overall passng score. The Board believesthat there
IS some merit in this suggestion.

Some of thase who provided comments during focus groups or in writing when returning their
surveysto DEP raised arelated but broader issue. Ther concern isthat applicants come from widdy
differing and sometime specialized backgrounds, but the Board awards them a generd licenseto
practice that isnot restricted to their own area(s) of expertise. Asnoted above, LSPs are expected to

8 See Appendix 1, Sec. 2, Q. 42.

% See Appendix 1, Sec. 2, Q. 43.

% The Board ascribes little wei ght to the views expressed by DEP staff in response to this question regarding the
difficulty of the exam. Only 3 DEP staff members are currently LSPs, so the vast majority of DEP staff have not
taken or seen the LSP exam and cannot know how difficult it is.

o Passing scores on the Board' s exams have ranged between 120 and 131 out of the 160 graded questions,
depending on the leve of difficulty of each exam.

°2 The nine content areas and the number of graded questions from each area on each exam are asfollows: site
assessment (50), remediation (25), notification requirements and procedures (11), response action requirements
(24), response action standards (24), submittal requirements (8), public involvement regquirements (5), other
statutes and regulations (5), L SP standards of professional conduct (8).
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rely on the expertise of others when they encounter Stuationsthat require them to give opinions that
fall in areas outsde their own area(s) of expertise. But due to market pressures and other reasons,
LSPsmay not always rely on the expertise of others when they should. Some commenters have
suggested that thisisthe source of the incompetent work they have seen -- LSPs providing services
outsdetheir own areas of expertise. According to this view, the problem with the competence of

L SPs (to the extent a problem may exi<t) lies not with the Board' s current licensing requirements for
experience, education, and knowledge. Ingtead, they contend, the problem isthat the Board did not
embrace the concept, suggested by the Advisory Committee, of issuing different types of LSP licenses
for Ste characterizations, risk assessments, and Steremediation. According to their responsesto one
question on DEP s survey®®, most DEP staff and even 23% of the responding L SPs support theidea of
having a separate license to perform risk characterizations.

The Board has re-examined the notion of awarding “specidty licenses’ and has concluded that,
even if the statute permitted them®, the disadvantages of having them outweigh the potential incresse
in competence that might be gained.  While agreaing that issuing specidty licenses might improve the
quality of LSP practice somewhat, the Board members found that:

amultiple-license syssem would be confusing and costly to PRPs, because they might haveto
hire multiple LSPsfor asingle prgject, and more than one LSP might be working on a disposal
dteat agiventime

the current system requires LSPsto call upon the expertise of others when needed, so the
current system, properly implemented, should ddiver the degree of competence necessary to
protect headlth, safety, welfare and the environment;

moving to specidty licensng would require atime-consuming and costly revamping of major
components of the redesgned 21E program, not just revison to the Board' slicenang rules,
creating three different specialty licenses would require sgnificant and time-consuming
revisonsto the Board' s regulations, application process, examinations, and record-kesping
system, much asif the Board were to start over, completely revamping its operation;

there are a variety of other steps the Board and DEP can take that are less dragtic, time-
consuming, and costly, but which should produce improved performance by LSPs, so on a
cost-benefit bas's moving to speciaty licenses cannot be judtified.

C. Board's conclusons and recommendations re: “1s the Board licensang only those who are
competent?”

After reviewing al the data, the Board has conduded that, in generd, itslicensng processis
ensuring that licensees are adequately qualified to practice. While the Board acknowledges that there
maly be some licensees who do not always practice with the proficiency and care that is expected, it
does not appear from the data that thisis necessarily aresult of deficienciesin the Board' slicensng
sandards or procedures. It may be smple cardessness, or it may bethat these LSPsarefailing to
observetherule of professona conduct that prohibits them from practicing outsde ther area(s) of

% See Appendix 1, Sec. 2, Q. 44.

% The Board's legal staff has concluded that the Board’ s enabling |egidation appears to authorize only asngle
license, oneto “hazardous waste Ste cleanup professionals” Thus, a statutory amendment may be required before the
Board could adopt speciaty licensing.
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expertise, or it may be that market forces are driving some LSPsto cut corners. Whatever the cause,
the solution appearsto lie with better enforcement of Board' sdisciplinary rules, not mgor
modificationsto its licensng sandards such as the establishment of gpecidty licenses.

The Board members a so concurred that they are not denying licensure to those environmental
professionalswho deserve to be licensed.

Thisreview hasindicated, however, the need for some “finetuning” of the licensing process.
The Board is consdering the following changes and salicits public comment:

1. Applicants should berequired to pass each component of the exam, in addition to
achieving an overall passing grade. A minimum grade should be established for each of the key
content areasin the exam (e.g., Site characterization/risk assessment, remediation, rules of
professional conduct, etc.).

2. Applications could require submittal of information about the “ number of sites’
an applicant hasworked on as an additional factor (along with * number of years’) when
considering whether an applicant has sufficient “ relevant professional experience.”

Issue#2: HastheBoard (in conjunction with DEP) taken
adequate stepsto ensure that L SPs are practicing
in a satisfactory manner?

A. StepstheBoard iscurrently taking

The LSP Board is currently taking the following stepsto ensure that LSPs, once licensed,
practicein a satisfactory manner:

The Board requires that LSPs obtain continuing education in both technical and regulatory
areasthat arelikdy to maintain or enhance thar ability to competently perform, supervise
and/or coordinate response actions in Massachusetts.  Every three years following issuance of
hisor her Full LSP license, each LSP must demongtrate to the Board that he or she has earned
aminimum of 48 continuing education credits®> DEP has supported this effort to raise the
knowledge, ills, and abilities of LSPs generdly by sponsoring a series of training courses that
focus on important aspects of the MCP.

The LSP Board has promulgated a set of Rules of Professonal Conduct to guide LSPs asthey
render professona services. See 309 CMR 4.00.

DEP gaff audit a certain percentage of the opinions submitted by LSPs each year, referring as
complaintsto the LSP Board those L SPs whose work isfound to bein violation the MCP or

% Typically, one “credit” is earned for each hour of approved course instruction actually attended by the LSP.
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the Board's general standard of care®® Even when DEP does not lodge a complaint with the
LSP Board, the Natice of Audit Findings served on the PRP can have a salutary effect on the
L SP' sfuture performance by highlighting what isand is not acceptable.

The LSP Board aso accepts and investigates complaints from PRPs and the public that LSPs
have violated the Board' srules of professonal conduct. The Board then takes appropriate
disciplinary action when theinvestigations reved that sufficient groundsexist. Thedisciplinary
actions the Board can take include the following: private censure, public censure, suspension of
license, and termination (revocation) of license. In conjunction with taking any disciplinary
action, the Board can also assess an adminigrative penaty up to and induding $1000 for each
act or omisson that congtitutes noncompliance. The Board can aso declineto take disciplinary
action, but provide LSPswith awarning and/or an interpretation of the Rules of Professona
Conduct.

The Board issues Advisory Rulings upon requests from LSPs for interpretations of one or
more of the Board's Rules of Professional Conduct.

Both DEP and the Board can refer LSP cases to the Environmental Strike Force and/or
Attorney General’ s Office when an LSP is bdieved to have knowingly provided DEP with fase
or inaccurate information. See G.L. c. 21A, § 19J.

Both the LSP Board and DEP have worked closdly with the Licensed Site Professional
Association to promote professonalism and a high level of practice by LSPs.

B. Reevant available data -- How wel are L SPs perfor ming?

In the redesigned 21E program, PRPs and their LSPs conduct response actions at most gites
without direct DEP oversight. In evaluating itsrolein thisredesgned program, the Board has sought
to answer several questions. “How good isthe work that LSPs are performing?”  Arethey following
the requirements and procedures of the MCP as they manage, supervise, or periodically review
response actions at gtes? Are they meeting the MCP s Response Action Performance Standard and
the Board' s sandard of care? Are adequate Site characterizations being done, and are cleanups
effective? At the end of the process, can the public be confident that Sites overseen by LSPs pose no
ggnificant risk of harm to public health, safety, welfare, or the environment?

Not surprisngly, the opinions expressed on theseissues vary widdly. Whilethereis much
evidence to support the notion that alarge mgority of LSPs are performing appropriately and
adequatdy, data collected during this Program Evaluation indicate that L SP performance needsto be
improved to meet the expectations of the program redesign.

1. LSP Board data

% DEP does not refer each and every violation of the MCP to the Board. Most violations that have been referred
have involved either (a) failuresto addressrisksto health, safety, welfare, and/or the environment or (b) a pattern
of other violations that demonstrates a lack of understanding or some degree of incompetencein a given area.
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One st of data the LSP Board has about LSP performance come from the complaintsit has
recalved and the investigationsit has conducted of those complaints. Asof June 1, 1998, the Board
has received 24 complaintsin the categories noted bel ow.

Complaints Filed with L SP Board Complaints are smply alegations, not
evidence of actual LSP performance. Of the
Failure to adequately assess or otherwise 24 complaints received, the Board has
to comply with MCP reguirements 13 dismissed 10 (4 because the aleged conduct
Fee disputes and/or business practices 4 did not congtitute a violation of the Board's
Incorrect Tier Classfication 2 rules of professonal conduct; 4 because they
Lack of Progress 2 alleged fee disputes/business practice issues,
Acting asan LSPw/o alicense 2 which the Board does not regulate; 1 for lack
Bill of Lading process 1 of jurisdiction; and 1 because it was referred to
the Environmenta Strike Force). Of the
Tota 24 remaining 14 complaints, 11 remain under

active congderation. Disciplinary action has
been completed in connection with only 3 complaints (2 were combined and resulted in a License
Revocation; the other resulted in a Private Censure). In 3 other cases, the Board has commenced
adjudicatory proceedings seeking to impose discipline, but those proceedings have yet to be concluded.
Thus, the Board has very little data from which to generalize about how wel LSPs are performing.

2. DEP data

DEP has used data from its audit program to evaluate the overall quality of private sector
work. Thisdata can also shed light on the quality of LSP performance. Since late 1993, after the new
21E program began, DEP has conducted audits of 626 response actions managed, supervised, or
periodically reviewed by LSPs. The detailed data from DEP s Natice of Audit Finding Review Project
are presented in Chapter 2 above. Among the findings of this Review Prgject are the following:

About %2 of all audits show somekind of problem.

Random auditsindicate that there are afew cases where the LSP has drawn the wrong
conclusons.

On thewhale, there are widespread problems with LSPs supplying the documentation needed to
support the their conclusions.

Further analysis of the Natice of Audit Findings Review Prgject indicates that the types of
violations and deficiencies seen most frequently are the following:

Vidations
IRA Plan/IRA Status Report/RAM Status Report not submitted by deadline.
Condition of No Significant Risk nat achieved; area for which RAO applies nat dearly and

accurately identified.
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Vertical & horizontal extent of contamination not adequatdly defined; groundwater not properly
classfied; deanup sandards not properly used.

Dedficiencies

Horizonta and vertical extent of contamination not sufficiently defined; potential vapor impacts not
assesd; extent of OHM not adequately characterized; groundwater at Site not adequately
characterized; exposure pathways not identified or evaluated.

Boundaries of digposal stenot dearly ddineated in RAO; assessment and evaluations not of
sufficient scope and detail to characterize risk of harm; necessary documentation such as data on
monitoring well or surrounding receptors not included in RAO.

Assessment/documentation not adequate; IRAP/IRAC/Status Report not compl ete.
3. Stakeholder opinionre: How well areL SPspracticing

Asnoted in the previous section of this Chapter, DEP surveyed the LSPs, its own gtaff, and the
other stakeholdersin the spring of 1998 to obtain their views on how wel the redesigned 21E program
wasworking. The survey resultsare set forth in Appendix 1 of this GEIR. The survey datareveal that
PRPs are generally pleased with the quality of LSP work, asare LSPs. DEP aff, however, have
ggnificant concerns about the quality of LSPwork The contrast in views between LSPs and DEP gtaff
isillugtrated by their respective answersto the following survey questions.

17. Howwould you describe the standard of care (i.e., quality of work) exercised by LSPS?

LSPs | DEP gaff
Too 12% 2% In addition to tabulating the responses
conservative to the survey, DEP collected dl the
Reasonable 84 % 48% comments that survey responders
Cardess 4% 50 % submitted along with their surveys.

DEP gaff’s comments to the survey
were especidly forceful on avariety of topicsrelated to “ensuring that LSPsare practicingin a
satidactory manner.” In ther view, while there are many “good” LSPs, too many other LSPs are not
following the requirements of the MCP, and too little is being done about this by the Board and DEP.
One commonly expressed view isthat LSPs have too little concern about audits and little or no
concern about disciplinary action by the LSP Board. The many DEP taff who share thisview strongly
support more vigorous enforcement by both DEP and the Board. One DEP staff member commented
that the LSP Board will lose credibility if it does not pick up the pace of disciplinary actions.

Interestingly, while the prevailing view among LSPs is that the new program is meeting most
of itsgoals, some LSPs are concerned that other LSPs are cutting corners. Even among LSPs, thereis
some support for DEP to be more aggressive with those PRPs who miss deadlines and more punitive
with those PRPs and L SPs who are manipulating the system to avoid doing cleanup.
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In comments submitted with their surveys, LSPs offered a number of thoughtful
comments on what DEP and the LSP Board could do to improve the leve of LSP performance. There
isagenera consensus that more regulatory training courses are needed, for two reasons. First, LSPs
do not think there are enough regulatory courses offered for them to meet the Board's continuing
education requirements for such courses. Second, they generally agree that while LSPs are already
technically competent when they become licensed, they al could benefit from additiona regulatory
training, especialy with respect to changesto the MCP.

One LSP commented that LSPs are under alat of pressure from dientsto minimize costs and
to “gretch” therules, and this LSP suggested that DEP and the Board devel op afact sheet that LSPs
would berequired to give to dients, and that clientswould be required to read and sign before
retaining an LSP. Thefact sheet could explain an LSP sresponghilities and the obligation to exercise
independent professional judgment. ThisLSP believed that using thisfact sheet might discourage
clients from exerting too much pressure on LSPs.

One non-L SP environmental consultant commented that the fact that very few LSPs have been
fined or had licenses revoked for failing to meet MCP requirements has allowed PRPsto bully LSPs
into not meeting performance sandards. But when the Board recently announced severa disciplinary
actions, this commenter noticed a“very dramatic’ increasein the diligence of LSPs, Snce many now
believe there can be serious consequences if they do not perform appropriately.

C. Board'sanalyssand conclusonsre: “ AreL SPspracticing in a satisfactory manner?”

The LSP Board has conduded from its review of the audit data that many Stesare being
successfully managed, supervised, or periodically reviewed by LSPs without sgnificant fault being
found with the LSPS work. (For example, post-audit follow-up was not required in 73% of the
random audits, and even when post-audit follow-up was required, the LSPS' origina opinions were
confirmed two-thirds of thetime.)

In addition, the Board bdievesthat there are three factors that argue againgt too harsh an
asessment of how well LSPs have been practicing.

Thefirg factor isthe newness of the program. Thisisa program -- and a professon -- that
was born in late 1993, not quite five years ago. LSPs have been forced to learn the details of a
completely new system, and they have been on that learning curve over the past five years. Many if not
mogt are dill learning. The Board and DEP are taking steps to promote and facilitate that learning.
DEP is sponsoring training courses, and the LSP Board is requiring that LSPs obtain continuing
education; so the general leve of knowledge of the average LSP islikely to beincreasing over time.
Hopefully, thiswill trandate into improved performance by LSPs.

The second factor isthe recognition that the scope of the L SP profession isvery broad. As
discussed above in the licensing section of this chapter, the Board has been issuing avery broad license
to environmental professionals whose expertiseistypically focused in one or two of the main
components of waste site cleanup work. 1t should not be surprising that an LSP who the Board knows
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has expertise primarily in Ste characterization might exhibit certain deficdencies during thefirst few
yearsin the opinions he or she submits concerning risk assessments or remediation design. Over time,
with experience, continuing education, and the educationa benefit audit findings can produce, LSPs
should become more competent in more areas of practice®

Thethird factor istherapidly changing nature of both the technical and regulatory
components of thework. Innovative technologies kegp being introduced; DEP regulations and
guidance documents continue to be modified, amended, and supplemented; and sampling and anaytical
protocols have recently been revised sgnificantly for hydrocarbon compounds. Thisisnot an easy
profession to keep abreast of. It requires diligence and hard work, and those who do not practice as
LSPson afull-time bassfind it particularly chalenging. Aswith baseball players, itisnearly
impossiblefor LSPsto bat 1.000 when submitting opinions.

In light of thesefactors, the Board' s conclusion regarding the DEP dataisthat LSPsasa
whole are practicing at alevd that isabout what would be expected at this juncture, dmost five years
into the new program, and that leve of practiceisimproving over time.

Neverthdess, having consdered dl this, the Board bdieves that there may be minority of LSPs
who practice in amanner that isnot satisfactory. LSPshaveacritica roleto play in ensuring the
protection of public health, safety, wefare, and the environment, and they cannaot be given a pass when
they fail to meet thisbasc requirement. The Board is convinced both that more needs to be done and
that more can be doneto improvethelevd of practice of these LSPs. The Board has a number of bath
genera and very specific recommendationsfor doing this. These are set forth below.

D. Recommendationsfor improving the standard of practice by L SPs

1. Facilitate Referralsof Complaints. The Board should (a) work with DEP staff to facilitate
and better coordinatethereferral to the Board of complaints of substandard work by L SPs that
violatethe Board' s Rules of Professional Conduct and (b) expand its outreach effortsto PRPs and
the public. Thereisadiscrepancy between the problemsthat DEP staff say they are spotting with LSP
work and the number of complaints (only 12) they have filed with the LSP Board over the past 4 years.
If the LSP Board'sdisciplinary processisto serve as a deterrent to substandard practice by LSPs, the
Board must receive an appropriate number of referrals from DEP. Over the past year, the Board's
daff has met with DEP staff in most of the regionsto inform them of the steps needed to initiate
complaints when they identify violations of the Board' srules of professona conduct. TheBoard's
gaff has a'so begun to work more closdy with DEP s Audit and Enforcement Coordinator to facilitate
the Board' sinvestigations of DEP s complaints. These efforts need to continue.

The consultant hired by DEP to review the audit process has recommended that DEP increase
itsuse of LSP complaint referrals as an explicit part of its enforcement strategy. It found arductance

" The Board recognizesthat it is not always easy for an LSP to either (a) admit to a client that he or she needs to
bring in another expert to oversee some aspect of the work and (b) obtain the client’ s consent to pay for that
additional expert. Nevertheless, the Board's rules prohibit an LSP from providing professional services (without
relying on the help of other qualified experts) outside the L SPs own area(s) of expertise, and the Board intends to
discipline LSPs who violate this prohibition.
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on the part of many DEP audit staff to refer complaints to the LSP Board, because of the timeinvolved
in making the referral and conducting all needed follow-up and a so because of doubt that the Board
would actually take meaningful disciplinary action.®® To mitigate some of the re uctance by DEP audit
daff to usethereferral process, DEP s audit consultant recommended that DEP and the Board devel op
aset of criteriaor “triggers’ that, as a matter of policy, would require an auditor or Section Chief to
initiate a complaint with the Board. The Board supportsthisidea

Because asmple sat of “triggers’ may not encompassal of the kinds of cases that might
warrant referral asa complaint to the Board, it has been suggested that the Board review the results of
al comprehensive audits, and a high proportion of the technical screening and unannounced audits, that
DEP saudit consultant has recommended that DEP undertake in arevised audit program (See Chapter
3). Thiswould alow the Board to identify additional LSP conduct that might warrant disciplinary
action. The Board agreesthat thisidea has merit.

The Board should also expand its outreach efforts to ensure that PRPs and the public know
that the LSP Board exigts and that the Board will investigate complaints they may have about
professonal servicesrendered by LSPs. So far the Board hasreceive only 11 complaints from PRPs
and the public. Thismay mean that PRPs and the public are generaly satidfied with the performance of
LSPs. However, dueto the fact that the Board has done little outreach to educate PRPs and the
public, those who have complaints against LSPs may not know that they can present them to the LSP
Board. With respect to PRPs, DEP s audit consultant has suggested that the LSP Board work with
the LSPA to indude complaint referral conditions, contacts, and phone numbersin the LSPA’s
pamphlet “Important |nformation You Should Have About Licensed Ste Professionals” (The
pamphlet is designed to be given by LSPsto prospective clients)) In addition, the consultant suggests
that the Board may wish to provide PRPswith alist of “triggers’ warranting referra of acomplaint to
the Board.

2. Educate L SPs. The Board should work with DEP and the L SPA to develop more regulatory
coursesfor LSPs. The Board believes that an effective way to promote a higher leve of practiceis by
continuing to offer LSPs high-quality continuing education courses. While many private course
providers present excellent technical courses suitable for LSPs each year, only afew providers have
sponsored regulatory courses that meet the continuing education needs of practicing LSPs. DEP and
the LSPA should continue to sponsor such courses on aregular bass. The Board should encourage
this cooperative effort in every way possble. The Board itsdf should consider sponsoring a course on

% Some DEP staff are convinced that most LSP Board members, particularly those who are LSPs, are too “close”
with LSPs and, as aresult, too protective of them when disciplinary complaints are made. The Board strongly
believes this view to be inaccurate. In fact, the Licensed Site Professional Association has recently expressed just
the opposite concern - that the LSP Board istoo “close” with DEP and, therefore, more likely to defer to DEP
staff’ s views, particularly with respect to disciplinary complaints field by DEP. The Board believes that these
conflicting views confirm its conviction that it is an independent body that is neither too protective of LSPs nor too
solicitous of the views of DEP staff. While the board listens carefully to what DEP staff and LSPs have to say on
any given issue, the Board bases all its decisions on its own analysis of what the proper outcome should bein light
of its own regulations and procedures.
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the Board's Rules of Professonal Conduct. This course could be rated asa “core regulatory” course,
ensuring that most active LSPswould takeiit.*°

3. Educate PRPs. The Board should consider adopting a regulation that requires LSPsto provide
all prospective clients with a fact sheet, prepared by the Board, explaining an LSP’ sresponsibilities
to follow the requirements and procedures of the MCP and to exercise independent judgment. The
Board seeks feedback from LSPs, PRPs, and the other stakeholders on this recommendation, made
originaly by an LSP in commentsto DEP. Would it help in discouraging dients from exerting too
much pressure on LSPs? Arethere better ideas for addressing this concern?

4. Increasethe Pace and Thoroughness of | nvestigations. The Board should take stepsto
increase the pace of complaint investigations. Concern has been raised by DEP s audit consultant
that the Board may not be ableto handle an increase in referras of complaints from DEP to the Board.
This concern raises the specter of a backlog of complaints. To address this concern, the Board may
need to take a variety of steps, incuding increasing the pace of investigations without sacrificing their
thoroughness. The Board could establish (by contract) apool of neutral technical experts who could
be asked on a case-by-case bass to asss Complaint Review Teamswhose investigations require
pecid expertise or are too time consuming for volunteer, unpaid Board membersto complete
promptly. Even when the neutral expert did not conduct or participate in the investigation, he or she
could play a valuable role as a sounding board, offering guidance and feedback to members of the
Complaint Review Team. Thisapproach may require additiona funding to pay the experts.

Anocther areafor improvement isthe smplification of the process by which DEP auditors must
support the Board in investigating complaints and conducting disciplinary hearings. The Board
acknowledgesthat it depends a great deal on DEP staff, both to facilitate the Board' s investigation of
DEP complaints (and often complaints filed by others) and to testify at adjudicatory hearings. Until
recently, it had been common during investigations for Complaint Review Teamsto request
information from DEP again and again, and each time a DEP staff person had to take time out of hisor
her otherwise busy schedule to help the Board gather the requested information and then explainiit to
the members of the Complaint Review Team. Not only did this process result in investigative dd ays,
but it created a deterrent to thefiling of further complaints due to the time demands on DEP g&ff that
inevitably resulted. Whilethe Board has recently revised itsinvestigative process to obtain through a
gnglerequest al the rdevant information DEP has, the Board needs to continue to explore ways of
investigating complaints and conducting disciplinary hearings without overburdening DEP staff.'®

The Board should also take steps to ensure the technical thoroughness of investigations.

% The Board requiresthat 12 of the 48 continuing education credits L SPs must obtain every three years must be
obtained from courses the Board has designated as “ core regulatory” because they directly focus on regulatory
reguirements that L SPs need to know.

100 \While the Board intends to do all it can to avoid overburdening DEP staff, DEP staff need to understand that
their cooperation with the LSP Board in the investigation and prosecution of disciplinary cases against LSPsisa
necessary ingredient in ensuring that L SPs perform at a high standard. Moreover, when DEP s managers prepare
staffing plans, they need to factor in the considerable time it takes for audit staff and others to work with the LSP
Board on disciplinary matters.
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While each of the Board's Complaint Review Teams has one member whoisan LSP, thereisno
guarantee that this member hasthe technical expertise or timeto investigate every type of complaint,
asking al the proper questions, comprehending al the necessary documents, and exercising the proper
judgment about whether the LSP' s conduct violated the standard of care at the time the work was
performed. Here, too, having a pool of neutral technical expertsto call upon would be very useful to
the Board and would also enhance the credibility of the Board' sinvestigation of complex cases. This
technical expert could also review the Complaint Review Team'sfinal report for technical accuracy
and analytical soundness, aswdl as serve asthe Board' s expert witnessin any adjudicatory proceeding
that resulted from the investigation.

5. Enact Regulatory Revisons. In the course of conducting the review of its regulations required by
Executive Order 384, the Board identified a number of possible changesto its Rules of Professional
Conduct (309 CMR 4.00) and Procedure Governing Disciplinary Proceedings (309 CMR 7.00) that
could aid the Board in improving the standard of practice by LSPs.

The Board should revise Section 4.02(3) of its Rules of Professional Conduct to clarify that
L SPs are prohibited from acting outside their own areas of expertise without relying on the
expertise of others.

Currently, Section 4.02(3) states only that an LSP “ may rely in part upon the advice of one or
more professonals whom the LSP determines are qualified by education, training and experience.”
Whilethe Board believes that thisrule implicitly prohibits L SPs from acting outsde their own areas of
expertise without relying on the expertise of others, the Board also believesthat thisrule should say so
explicitly. The Board believesthisrevison would underscore the importance of thisrule and serveto
reduce those ingtances in which LSPs attempt to provide professiona services on their own in areas of
L SP. practice which are beyond thelr own area(s) of expertise.

The Board should consider adding new rules of professional conduct which regulate certain
business practices and require professional integrity by L SPs when dealing with their clients
and prospective clients.

(a) Background. Currently the Board's Rules of Professonal Conduct regulate only limited
aspects of an LSP sbusinessreationship with hisor her dient. For example, the Rule 4.04 regulates
an LSP sconduct in certain sStuations which could present afinancial conflict of interest with the dlient,
and Rule 4.05 prohibitsawilling PRP and awilling LSP from entering into a contingent fee
arrangement whereby the LSP will not be paid unless a certain outcomeis achieved. Currently, the
Board' sregulations do not otherwise directly regulate an LSP sfees or the manner in which the LSP
seeksto collect thosefees. Theregulations also do not directly regulate the advertising that LSPs use,
the representations they make to progpective dients about their fees and services, or their business
practices after they have been retained by their dients.

(b) LSP Fee Digputes. Over the past few years the Board has received a number of complaints
from PRPs aleging that L SPs have charged fees that exceed what the PRPs contend was promised.
On other occasions the Board has received complaints that fees charged by L SPs have been excessve,
The Board' s response to these complaints has been to send the complainant a letter explaining that the

Draft 21E GEIR 9-20 6/30/98



Board does not regulate LSPS fees or become involved in fee disputes and suggesting that the
complainant consder adternative dispute resolution (* ADR’ ) asameans of resolving thedispute. The
Board encloses alist of ADR providerswith the letter. Having reconsidered the Board' s current
approach to fee disputes during the Program Eval uation, the Board has again concluded that it should
not becomeinvolved in fee disputes. Even though lawyers now can be disciplined for charging
“excessive’ fees,'?" the Board bdlieves that to establish asimilar rule for LSPs and to become involved
in fee disputes would be extremdy time consuming and would result in little or no overal improvement
in the way the 21E programis currently working. Some members beievethat it would be helpful if the
LSPA established a fee dispute resolution pand, much like lawyers have done through the bar
asodations. But the LSPA has advised the Board that it is till maturing as an organization and is not
yet capable of taking on thisresponghility. The Board is seeking public comment on whether it should
continue to decline involvement in fee disputes.

(c) Advertisng and Business Practices Kegping in mind that the primary purpose of any
licensang Board isto protect the public, the Board is consdering adopting a regulation that would
prohibit the following:

advertisng professona servicesin waysthat are false, fraudulent, deceptive, or mideading. For
example, thisregulation could prohibit any company that has no licensed employees from
advertisng that it provides LSP services.

making mideading, deceptive, untrue, or fraudulent representations in the practice or conduct of
the professon or practicing fraud or deceit, either done or in concert with others.

Thisregulation may promote a higher sandard of professional integrity by members of the LSP
professon. In addition, while the regulation may not prohibit anything that is not already prohibited by
date consumer laws (seg, eg., G.L. c. 93A), it would give the Board specific jurisdiction to discipline
L SPswho do not observe these laws.

(d) Withhalding Reports. The Board has received a number of complaints from PRPs
alleging that their LSPs are withholding completed or substantially completed reports or waste Site
cleanup activity opinions until the dient paysthe LSP afeewhich thedient allegesisin dispute or is
not owing at al. In some cases the LSP has already been paid a significant amount and the disputed
amount issmall by comparison. In other cases, the “withholding” hasresulted in theimpogtion on the
PRP of annual compliance fees that would not otherwise have been imposed.

Thisisacomplicated issue. Withholding reports and/or opinionsis a sandard business practice
that many companiesin the engineering and consulting community use to ensure that they get paid.
The nature of LSP servicesforces LSPsto regularly present ther clientswith “bad news’ that dients
may not bewilling to pay for. Thereisaso asensethat some less affluent dlients (e.g., some
homeowners and small business owners) might not be served by many reputable L SPs unless those
LSPs know they can withhold their opinions if necessary in order to be paid. An outright ban on
“withholding” might disadvantage these PRPs by severdly limiting the number of LSPswilling to serve
them and, possbly, by forcing them to pay in advancefor all services.

101 The Massachusetts Rules of Professional Conduct for lawyers prohibit alawyer from entering into an agreement
for, charging, or collecting an “illegal or clearly excessive fee.”
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On the other hand, some Board membersfirmly believe that there can be instancesin which the
withholding of areport or an opinion can cause adelay in taking response actions needed at aSteto
protect hedlth, safety, welfare, or the environment. In other cases, they believe, the “withhalding”
amply prgudicesthe dient unfairly. One example of this might be a case in which the homeowner’s
insurer has paid the LSP, say, $200,000, but the L SP continues to withhold an RAO until afina
disputed $1200 is paid, thereby forcing the homeowner to forfeit a pending sale of the property.
Withholding areport in thisinstance may violate the Board's general standard of careat 309 CMR
4.02(1), which requires all LSPsto “act with reasonable care and diligence.”

While the Board has been evaluating these complaints on a case by case bassto determine
whether any violate the genera standard of care, the Board does not currently have a specific
regulation prohibiting withholding. Some licensing boards do have such rules. For example, while one
of therules of professonal conduct for Massachusetts lawyers Sates that the client is entitled only to
that portion of the lawyer’ swork product for which the client has paid, the rule goes on to prohibit a
lawyer, on grounds of nonpayment, from refusing to make available materiasin the dient’ sfile “when
retention would prejudice the client unfairly.” 1%

The Board should incorporate into its regulations key features of its new disciplinary process,
while continuing to improve the workability and efficiency of that process.

Over the past 18 months, the Board, with input from DEP and the LSPA, has designed a
detailed flowchart that outlines all the operationa stepsin the Board' s disciplinary process. Mogt of
these steps are not mentioned in the section of the Board' sregulations (309 CMR 7.00) that describes
its “Procedure Governing Disciplinary Proceedings.” The Board believesthat afew changes need to
be made to Section 7.00 of its regulations to incorporate certain key aspects of the flowchart into
Section 7.00. At the sametime, however, the Board isreuctant to incorporate al or even most of the
flowchart into the regulations, because it is not necessary to codify all operationa proceduresand
because many of these operationa procedures have only been utilized afew timesand are dill in apilot
gsatus. DEP saudit consultant has suggested that the flowchart processistoo cumbersome and time
consuming, discourages DEP staff from filing complaints, and may lead to backlogs if DEP steps-up
the number of complaintsit refersto the Board. The consultant suggests, for example, that the Board
consder usng differing burdens of proof for different categories of complaints. For example, when the
Board is seeking only to censure an LSP, the requirement to provide “due process’ may nat require
that the Board afford the L SP the same degree of processthat isrequired for alicense suspension or
termination.

Specific changes that the Board is consdering making to Section 7.00 of its regulationsinclude
thefdlowing:

(@) “Sae’” matters.  defining the length of time after LSP conduct occurs that the Board will
congder commencing adisciplinary proceeding. After that time period has € apsed, the matter would
be consdered to be“stale” and the Board would not take jurisdiction to investigate a complaint
concerning that matter.

102 Rule 1.16(€)(4) and (7) of the Massachusetts Rules of Professional Conduct [for lawyers).
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(b) Use and compostion of “Complaint Review Teams’: formalizing existing practice
whereby a Complaint Review Team is comprised of two Board members (one LSP and one non-LSP)
and one of the Board' s gaff attorneys. Together, they investigate a complaint assigned to them by the
Board's Professona Conduct Committee, and they report ther findings back to the Committee.

(c) Voting requirement to take disciplinary action. The Board believesthat it isinappropriate
for those Board members who have served on a Complaint Review Team to vote with the other
members (1) when that Complaint Review Team presents its recommendation whether to take formal
disciplinary action againg the subject of the investigation and (2) at any later stage of the disciplinary
proceeding, e.g., when the Board votes whether to accept the recommended decision of the Hearing
Officer after an adjudicatory hearing. Thus, the Board intends to modify Section 7.00 to specify that
these members cannat participate in any vote of the Board in connection with a matter they have
investigated. Asacorallary to thisrule change, the Board aso intends to amend 309 CMR 2.04(2)(b)
to Sate that the affirmative vote of a mgjority of theremainder of the Board isrequired to take
disciplinary action against an LSP.

Issue #3. |sthe Board adequately funded and staffed,
and doesit useitsresour ces effectively
and efficiently to accomplish itsresponsibilities?

A. Current Staffing, Budget, and Resour ces

The LSP Board is an independent state board established within the Executive Office of
Environmental Affairs (“EOEA”). Itisnot asubdivison of the Department of Environmental
Protection. Pursuant to G.L. c. 21A, 8§ 19A, the Secretary of EOEA is directed to employ such staff
and other persons as arerequired to ass s the Board in the performance of its functions or duties.
Shortly after thefirst group of LSP Board members were appointed, however, the Secretary of EOEA
formally del egated to the Commissioner of DEP the power to hire staff for the Board. Thus, whilethe
Board isindependent of DEP, and the Board' s staff report to and take direction from the Board, the
daff are DEP employees for purposes of processing their payrall and administering their benefits. The
Board's Budget and Personne Committee participatesin selecting the Board' s Executive Director and
oversees the process by which the Executive Director hires and managestherest of the saff, subject to
DEP shiring and personnd rules

Sinceitsinception, the Board has operated with a staff of about 5 full-time equivaents. For the
past few years, the staffing/functions breskdown has been asfollows:

1 Executive Director

2 Attorneys (each working half-time)
1 Pardegd

1 Regiona Planner

1 Adminigrative Assgtant
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The Board'sannual budget over the past few years has been in the range of $300,000 to
$350,000. The Board's budget for FY 1998 was $330,026, and was adequate to meet the needs of the
Board and its aff, given its current leve of operations. Funding for the Board comes from the
Commonwealth’s Environmental Challenge Fund.

The Board aso charges various fees, which are deposited in the Environmenta Challenge
Fund. G.L. c. 21A, 8 19C, requiresthe Board to establish an application feethat coversthe costs of
processing the application, aswell asan annual feethat coversthe costs of administering and
enforcing the Board' s other operations. The Board has also established an examination feeto cover
the cogts of devd oping and adminigering itslicenang examinations, aswell asarenewal feethat
coversthe costs of processing the renewal application LSPsfile every three yearsto renew ther
licensure. The amount of each of thesefeesisasfollows:

Application Fee $245.00
Examination Fed'®  $275.00
Annud Fee $160.00
Renewa Fee $100.00

During Fisca Year 1999 (beginning July 1, 1998) the Board expectsto generate approximatdy
$135,000 from the Application, Annual, and Renewad fees.

The 11 Board members themsdves are an immensdy important resource for the Board. Each
of the 10 members appointed by the Governor volunteers between 10 - 20 hours per month on Board-
related matters. They receive no compensation for thiswork. The Board's Chairperson (a designee of
the Commissioner) spends even more time on Board-related matters. Among the functions that Board
members perform are the following:

Board members serve on three-member Application Review Panels (“ ARPS’) that review the
Board'slicense gpplications. The ARP members read the applications assgned to them and then
meet to discuss whether the Board should approve or deny each one.

Board members serve on the two-member Complaint Review Teams (“CRTS’) that investigate
complaintsfiled with the Board against LSPs. The CRT members must read all the documents and
witness gatements gathered by the staff attorney assigned to the CRT, and they must meet with the
LSPin each casein which they intend to recommend discipline. At the end of the investigation, the
CRT memberswork with the staff attorney to prepare areport and recommendation to the full
Board regarding whether “sufficient grounds’ for discipline exist.

Board members serve on various standing and ad hoc committees. All members participate on the
Board's Professonal Conduct Committee, which meets monthly before each Board meeting to
review new complaintsfiled and discuss the results of investigations that have been compl eted.
Other standing committees dedl with Applications, Continuing Education, Examinations, and

193 The Examination Feeis paid directly tothe Board’s exam contractor each the time an applicant takes a

licensing examination. These fees serve as the contractor’s only compensation for developing and administering
the Board’ s licensing exams.
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Budget and Personnel. Some of the Board members have recently spent time serving on the ad
hoc Program Evaluation Committee. All these Committees meet on an as-needed basis.

Board membersdl attend the monthly Board meetings, which usualy run for an entire afternoon
(12:30 to 5:00 p.m.) one day per month. They frequently spend an hour or two on their own,
before the meetings, reading the packet of meeting-related material (minutes, CRT reports, new
complaints, specia correspondence, etc.) that is mailed to them by staff before each meeting.

The Board aso draws on other resources:

Examination deve opment and adminigration services. The Board has contracted out these
services to a nationally-known firm, which develops and administers four licenang examinations
per year. The company collects an examination fee of $275 from each examinee. The Board does
not pay directly for the company’s services.

Adminidrative Hearing Officers. The Board has arranged for the Commonweelth’s Divison of
Adminigrative Law Appeals (“DALA”) to provide a Hearing Officer to conduct the adjudicatory
proceedings that the Board offers to applicants who apped the denial of their applications.
Smilarly, the Board has a Memorandum of Understanding with DEP s Office of Adminigtrative
Appeds (“OAA”) for the provison of a Hearing Officer to conduct the adjudicatory proceedings
that the Board affords to licensees who seek to challenge tentative Board decisonsto take
disciplinary action againg them.

B. Findingsand Conclusons

1. Steffing.

Given the number of applications that the Board is currently receiving and the number of
disciplinary complaints that are being filed with the Board, the current staffing appearsto be
adequate.

If the number of disciplinary complaints filed with the Board rises sgnificantly, it remainsto be
seen whether the Board will have adequate staff to handle thisload. If more complaints arefiled,
there may not be sufficient attorneys/investigators to carry the increased load of investigations and
formal disciplinary hearings that would result.

While the Board members themsel ves effectively serve as saff, doing much of the work of the
Board, it appearsthat they would not be able to take on much additional investigative work on

CRTsif the number of complaintsfiled rises sgnificantly. The Board members are aready
putting in about as many hours per month on avolunteer bas's as can be reasonably expected.

2. Budget

As currently operating, the Board appears to be adequately funded with a budget in the range of
about $330,000, asis projected for FY 1999.
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3. Adequacy of Fees

The Board' s application fee ($245) appearsto be set at aleve that is covering the cogtsto the
Board of processing each application.

The Board' sannual fee ($160) appearsto be set at a level that is reasonable given the estimated
costs of maintaining each individual’ srecords, distributing lists of LSPs, and the like.

On the other hand, all the annual fees taken together ($79,400) do not cover the costs of
adminigtering the Board' sdisciplinary program. These costsinclude but are not limited to the
codts of investigating complaints, conducting contested adjudicatory proceedingsin disciplinary
cases, and paying for overhead and saffing that should fairly be attributed to the Board's
disciplinary activities. Altogether, the Board estimates that approximately haf of its current budget
is being devoted to carrying out the Board' sdisciplinary functions. Thus, the Board' s fees
currently do not cover the full costs of adminigtering its disciplinary program.

The examination fee ($275) the Board authorizes the exam contractor to charge each examinee
isset at alevel that coversthe costs of developing and administering the examinations. Thisfee
was recently reduced to $275 from $400 as a result of a competitive bidding process.

The Board' s license renewal fee of $100 appearsto be set at a level which isreasonable and will
probably cover the estimated cost of processing the renewal applications.

4. Organization and Use of Resources

The Board has done a good job of minimizing its need for paid staff (and its need for a higher
budget) by leveraging other resources. By usng Board members to the maximum extent possible,
much of the work of the Board is accomplished at no cost to the Commonwesalth by a highly
educated and experienced pool of individuals. In addition, by obtaining support services from DEP
(payrall, personnd, information technology, etc.), the Board has greatly reduced its need for
support saff. Furthermore, by obtaining Hearing Officer services at no cost to the Board, the
Board has saved the Commonweelth a Sgnificant amount.

The Board’ s application review process appears to be working effectively and efficiently.
The application review process appears to be thoroughly screening each application.
Furthermore, it allows complete applications to be processed in less than three months.

The use of the Division of Administrative Law Appeals for application appeals has proven to
be only partially successful. Initially, DALA was unable to generate a “recommended
decison” for many months after all briefs had been filed. More recently, DALA appearsto be
providing decisions more quickly. Currently, the time between when an appedl isfiled and
when the Board receives the “recommended decision” is about 6 months. The Board has also
noted that DALA’s recommended decisions do not always contain the detailed level of
analysis that may be needed to support each decision, and DALA’ s recommended decisions
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have occasionally misstated or misapplied the Board's previous interpretations of its licensing
regulations.

The use of DEP’ s Office of Administrative Appeals for adjudicatory proceedingsin
disciplinary casesisuntested. The Board is currently in the middle of itsfirst contested
adjudicatory proceeding at OAA, s0 it has little data upon which to assess OAA’s
performance. Given OAA’s standard operating procedure and the requirements of the
Standard Adjudicatory Rules of Practice and Procedure (“SARPP”), 801 CMR 1.00 et seq.,
the Board expects that the adjudicatory process at OAA will take roughly the same time as
DEP s appealstake. Thus, it may take 7 to 10 months before the Board recelves a
recommended decision back from OAA,

Complaint Review Teams may lack the technical investigative capacity to investigate
complaints of misconduct that involve complicated technical mattersin certain areas of
professional practice. Since one of the two Board members on each CRT isanon-LSP who
may have little technical experience, and since the Board' s staff attorneys have no technical
experience, the only significant technical knowledge most CRTswill have isthat which is
brought by the LSP member. If the complaint being investigated liesin an area of practice
that is outside that member’sfield(s) of expertise, the CRT may not have sufficient technical
understanding (a) to investigate the complaint thoroughly or (b) to make judgment calls
regarding the adequacy of the LSP swork that is the subject of the complaint.

By developing a Web site (wwv.state.ma.us/Isp) the Board has taken strides towards making
the Board' s programs and activities more visible to applicants, licensees, PRPs, and the
public.

C. Recommendations for improvement

The Board seeks public comment and feedback not only with respect to the limited set of
recommendations listed below; it solicits comment and suggestions on any aspect of its
operations.

The Board needs to find a fair way through fees of covering the costs of administering its
disciplinary program, or the statutory requirement to recover these costs should be
modified. The Board is very reluctant to move to a “fully loaded” annual fee that coversall
the costs of enforcing its Rules of Professional Conduct and disciplining those found to violate
it. First, that annual fee would have to be in the $500 rangeif it were to cover all of the
Board’s costs that are not already covered by its existing fees. The Board views such afeeto
be excessive, since no other professional board, to our knowledge, charges an annual fee that
high. Second, the Board members believe that it would be highly unfair for those L SPs who
abide by the Board's Rules of Professional Conduct to pay a fee that contributes to covering
the costs the Board incurs investigating and disciplining other LSPs. Thusfar, each of the
fees the Board has adopted has been based on the principle that the fee should cover only
those costs the Board incurs on the payer’s behalf.
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Oneideathat has been adopted by some Board’s is to seek reimbursement from those who
have been disciplined of the costsincurred investigating and disciplining them. The cost
reimbursement would be billed at the time disciplineisimposed. Those who have been
investigated but not disciplined would pay nothing. This concept has been adopted by the
attorney registration commission in lllinois. The Board is concerned, however, that charging
for disciplinary actions may deter LSPs from exercising their right to obtain an adjudicatory
hearing on the Board' s tentative disciplinary action. The Board seeks comment on thisidea.

The Board should retain a pool of neutral, expert technical advisorsto assist on a case-by-
case basisin the investigation and/or adjudicatory presentation of cases that involve
technical issuesin practice areas in which CRT members have no particular expertise.
Not only would having such technical advisors allow the CRTs to conduct more thoughtful
and fair investigations, but use of these experts might also reduce the need CRTs now haveto
call on DEP staff to explain every detail, thereby making the Board' s investigations less
burdensome on DEP staff.

The Board should consider adopting a new “ late fee” for complete renewal applications
that arrive after the deadline for submission. Current Board rules provide that LSPs must
renew their licenses every three years by submitting copies of their continuing education
certificates demonstrating that they have fulfilled the Board' s continuing education
requirements. A renewal fee of $100 must also be paid. An LSP' slicensewill “lapse” on its
expiration date if the LSP fails to submit evidence of sufficient continuing education credits.

If an LSP submits the missing credits at any time during the following year, however, the
license will bereinstated. Currently, thereis no cost to the license for thislate renewal. Some
Board members believe a “late fee” of perhaps $50 to $100 should be imposed for renewing a
license in this fashion, after it haslapsed. The Board seeks comment on thisidea.
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ATTACHMENT 1

CURRENT MEMBERS
BOARD OF REGISTRATION OF
HAZARDOUSWASTE SITE CLEANUP PROFESSIONAL S

Sarah Weingein, Chair

Acting Deputy Assistant Commissioner
Bureau of Waste Site Cleanup
Department of Environmenta Protection

Gail Batchdder (hydrogeologist dot)
Loureiro Engineering Associates

Lawrence Feldman (LSP dot)
GZA GeoEnvironmental, Inc.

Wayne K. Johnson (LSP/oil dot)
Marane Qi

Gretchen Latowsky (environmental dot)
John Snow Research & Training Ingtitute
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Joseph P. Pavone, Jr. (labor dot)
Mass. Laborers Didrict Council
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Debra Phillips (LSP dot)
Cyn Environmenta Services

John P. Seferiadis (LSP/haz. materials dot)
Newton, MA

Debra Stake (LSP dot)
Huor Danid GTI

Mark W. Roberts, Esg. (environmental dot)
McRoberts & Roberts, LLP
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ATTACHMENT 2
1. What percentage of the applications has the Board been approving?

LSP Applications, 9/93 - 6/98

Applications | Approved Denied
1993 444 68% 32%
1994 176 65% 35%
1995 88 66% 34%
1996 88 70% 30%
1997 95 64% 36%
1998* 21 71% 29%
Total 912 67% 33%

* Coversonly thefirst sx months of 1998.

2. What percentage of " approved" applicants are passing the exam?

L SP Exam Results

Pass Fail
Nov. 1995 | 305 (72%) | 118 (28%)
May 1996 | 104 (85%) 18 (15%)
Nov. 1996 22 (65%) 12 (35%)
June 1997 39 (72%) 15 (28%)
Feb. 1998 24 (67%) 12 (33%)
Total 494 (74%) | 175 (26%)
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APPENDIX 1
SURVEY RESULTS

DEP sent surveys to program stakeholdersto solicit feedback on how the program is working.
Four surveys were sent to the following audiences:

L SPs, DEP ¢taff, and environmental consultants;

Concerned citizens, environmental advocates, and local officials;
Site owners and operators; and

Lenders.

The sections below tabul ate survey responses for questions:

common to the first three surveys

for LSPs, DEP staff, and environmental consultants
Site owners and operators

citizens and health agents regarding public involvement
lenders (including a brief analysis)

Response rates for the surveys are as follows:

DEP Staff - 57

Licensed Site Professionals - 128
Environmental Consultants - 28
Concerned citizeng/'site neighbors - 41
Health agentg/officers - 62

Other municipa officias- 16

Site owners/ operators - 394
Lenders- 68

Draft 21E GEIR Al-1 6/30/98



1. If you have worked with the old 21E program (i.e., prior to October 1, 1993), would you say your experience
with the new program was:

Better About the same Worse Unsure

DEP Staff 62% 19% 5% 14%
L SPs 89% 6% 2% 3%
Consultants 82% 4% 7% 7%
Citizens 24% 15% 0% 56%
Health agents 45% 35% 8% 12%
Other 38% 31% 13% 18%
municipals

Lenders 60% 31% 0% 9%

2. Overall, do you think response actions are proceeding at a faster pace than in the old 21E program?

Faster Slower No change Unsure
DEP Staff 81% 2% 12% 5%
L SPs 93% 2% 4% 1%
Consultants 82% 11% 7%
Citizen 26% 12% 12% 50%
Health agent 63% 4% 31% 2%
Other municipal 44% 18% 44% 0%
Lender 62% 3% 26% 9%

3. Doyou believe that cleanups in the new program are more protective of health, safety, public welfare and the
environment?

Draft 21E GEIR

Moreprotective | Lessprotective No change Unsure
DEP Staff 23% 44% 26% 7%
L SPs 41% 11% 46% 2%
Consultants 46% 11% 29% 14%
Citizen 21% 21% 38% 21%
Health agent 53% 8% 29% 10%
Other municipal 31% 18% 44% 7%
Lender 24% 4% 60% 12%
4. Do you believe that more private parties are meeting their cleanup responsibilities ?
More Fewer No change Unsure
DEP Staff 63% 11% 21% 5%
L SPs 78% 2% 15% 5%
Consultants 61% 25% 14%
Citizen 24% 21% 26% 29%
Health agent 55% 12% 2% 6%
Other municipal 50% 18% 25% 7%
Lender 55% 3% 32% 10%
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5. How would you describe the standard of care (i.e., quality of work) exercised by L SPs?

Careless Reasonable T oo conservative Unsure
DEP Staff 47% 46% 2% 5%
L SPs 4% 76% 11% 9%
Consultants 3% 68% 11% 18%
Citizen 35% 41% 15% 8%
Health agent 10% 80% 4% 6%
Other municipal 12% 75% 6% 7%
Lender 0% 87% 6% 7%
6. How has the standard of care exercised by L SPs changed over the past 4 years?
Become better Become wor se No change Unsure
DEP Staff 34% 35% 26% 5%
L SPs 58% 4% 27% 11%
Consultants 53% 4% 29% 14%
Citizen 21% 15% 38% 26%
Health agent 47% 10% 35% 8%
Other municipal 50% 12% 31% 7%
Lender 40% 3% 44% 13%

7. Doyou believe Activity and Use Limitations (AULS) can truly be enforced to "lock in" site uses to prevent
future exposure to contamination |eft on a site after cleanup?
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Yes No Sometimes Unsure
DEP Staff 10% 46% 37% 7%
L SPs 48% 14% 35% 3%
Consultants 50% 11% 28% 11%
Citizen 21% 41% 29% 9%
Health agent 35% 20% 41% 4%
Other municipal 12% 18% 63% 7%
Lender 25% 12% 50% 13%

8. In your experience, are private parties complying with the terms of AULS?

Most are Someare Few are Unsure
DEP Staff 12% 42% 14% 32%
L SPs 63% 20% 2% 15%
Consultants 32% 21% 4% 43%
Citizen 12% 26% 29% 32%
Health agent 31% 33% 8% 28%
Other municipal 18% 50% 0% 32%
Lender 41% 29% 1% 29%
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9. How effective are DEP' s compliance and enforcement activities in encouraging PRPs and L SPs to meet MCP
requirements?

Effective Somewhat effective Not effective Unsure
DEP Staff 14% 56% 26% 4%
L SPs 39% 42% 17% 2%
Consultants 36% 43% 7% 14%
Citizen 12% 47% 32% 9%
Health agent 45% 39% 16% 0%
Other municipal 18% 82% 0% 0%

Section 2: Questionsfor L SPs, Consultants, and DEP Staff
1. Inthe new 21E program, which of the following has changed for the better, the worse or stayed the same?

Protectiveness of cleanup standards

Better Stayed same Worse Unsure
DEP Staff 41% 21% 33% 5%
L SPs 63% 26% 6% 5%
Consultants 71% 7% 15% 7%
Working with DEP
Better About the same Worse Unsure
DEP Staff 40% 26% 4% 30%
L SPs 58% 30% 11% 1%
Consultants 71% 22% 7% --
Flexibility in performing cleanup
Better Stayed same Worse Unsure
DEP Staff 82% 7% 7% 4%
L SPs 82% 9% 8% 1%
Consultants 68% 11% 18% 3%
Cost of assessment and cleanup
Better Stayed same Worse Unsure
DEP Staff 32% 17% 30% 21%
L SPs 46% 271% 24% 3%
Consultants 29% 43% 28% --
Reasonabl eness of requirements
Better Stayed same Worse Unsure
DEP Staff 56% 30% 10% 4%
L SPs 67% 19% 10% 4%
Consultants 64% 11% 18% 7%

Public involvement opportunities

Better Stayed same Worse Unsure
DEP Staff 33% 49% 9% 9%
L SPs 47% 45% 4% 4%
Consultants 57% 32% 4% 7%
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2. Pleaserate the process which releases must follow in the MCP in terms of :
Efficiency (i.e., can releases move quickly through the system?)
Flexibility (i.e., are there enough available options to resolve a contamination problem?)

Certainty (i.e, arethere clear standards for entering and exiting the system?)

Efficiency
Poor OK Excellent  Unsure
1 2 3 4 5
DEP Staff - 4% 16% 51% 17% 12%
L SPs 1% 1% 22% 58% 17% 1%
Consultants -- -- 39% 54% -- 7%
Flexibility
Poor OK Excellent Unsure
1 2 3 4 5
DEP Staff - 7% 18% 47% 18% 10%
L SPs 1% 7% 22% 55% 14% 1%
Consultants - 7% 43% 32% 7% 11%
Certainty
Poor OK Excellent Unsure
1 2 3 4 5
DEP Staff 2% 5% 17% 60% 5% 11%
L SPs 2% 3% 21% 47% 25% 2%
Consultants 3% 4% 36% 28% 18% 11%
3. Do you believe more sites are going forward with response actions in the new program?
More Fewer No change Unsure
DEP Staff 83% 5% 5% 7%
L SPs 89% 4% 6% 1%
Consultants 68% 14% 18%
4. Do you believe that risks are being reduced more quickly in the new program?
More Less No Unsure
Quickly Quickly Change
DEP Staff 70% 2% 21% 7%
L SPs 80% 4% 14% 2%
Consultants 57% 4% 25% 14%

5. Towhat degree do the following factors motivate private parties to move forward with conducting cleanup

actions?

Generic cleanup standards

Weak Moderate Excellent  Unsure
1 2 3 4 5
DEP Staff 2% 9% 29% 44% 9% 7%
L SPs 2% 7% 30% 40% 19% 2%
Consultants 3% 11% 28% 33% 18% 7%
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Ability to conduct work without DEP oversight

Weak Moderate Excellent  Unsure
1 2 3 4 5
DEP Staff 2% 16% 26% 40% 12% 4%
L SPs 4% 7% 28% 36% 23% 2%
Consultants -- 11% 25% 43% 14% 7%
Fear of DEP enforcement
Weak Moderate Excellent  Unsure
1 2 3 4 5
DEP Staff 25% 28% 23% 14% 7% 3%
L SPs 8% 22% 36% 19% 13% 2%
Consultants 3% 11% 36% 25% 18% 7%
I mprovement of economy
Weak Moderate Excellent  Unsure
1 2 3 4 5
DEP Staff 7% 17% 30% 25% 17% 4%
L SPs 7% 11% 26% 40% 13% 3%
Consultants 4% 25% 39% 11% 14% 7%

6. Do you believe the one year deadline to Tier Classify or file a Response Action Outcome (RAQO) Statement acts

as an incentive to conduct response actions?

Yes No Sometimes Unsure
DEP Staff 50% 7% 43%
L SPs 57% 8% 34% 1%
Consaultants 64% 11% 21% 4%

7. Hasthe overall quality of assessment and cleanup work improved as a result of the LSP program?

Improved Become No Change Unsure
Worse
DEP Staff 21% 32% 44% 3%
L SPs 70% 2% 25% 3%
Consultants 53% 7% 29% 11%

8. Do you find that prospective purchasers of property are willing to rely on L SP Opinions about environmental

conditions?
Often Sometimes Rarely Unsure
Willing Willing Willing
DEP Staff 32% 49% 3% 16%
L SPs 63% 32% 2% 3%
Consultants 47% 25% 7% 21%
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9. Have you found that lenders are willing to finance properties based on LSP Opinions?

Often Sometimes Rarely Unsure
Willing Willing Willing
DEP Staff 25% 49% 2% 24%
L SPs 55% 37% 2% 6%
Consultants 43% 32% 25%
10. Areprivate parties and LSPs willing to use innovative technologies to cleanup sites?
Willing Somewhat Not Unsure
Willing Willing
DEP Staff 14% 56% 21% 9%
L SPs 21% 56% 19% 4%
Consultants 14% 68% 11% 7%

11. Do you believe the MCP s natification thresholds (Reportable Quantities and Reportable concentrations) are
keeping most “non-problems” releases/sites out of the system?

M ost Some Few Unsure
DEP Staff 60% 33% 4% 3%
L SPs 45% 43% 11% 1%
Consultants 54% 21% 14% 11%

12. Do you believe that rel eases which should be reported to DEP are not being reported?

Many Some Few Unsure
DEP Staff 23% 59% 16% 2%
L SPs 2% 41% 54% 3%
Consultants 18% 25% 46% 11%

13. Doyou believethat it iseasier in the redesigned program for smaller rel eases to move quickly through and exit

the system?
Easier Harder No Change Unsure
DEP Staff 91% 5% 4%
L SPs 92% 4% 3% 1%
Consultants 82% 4% 11% 3%

14. Do you believethat Limited Removal Actions (LRAS) are keeping small historical releases (which exceed

Reportable Concentrations) out of the system?

M ost Some Not Enough Unsure
DEP Staff 42% 48% 5% 5%
L SPs 39% 46% 13% 2%
Consultants 18% 57% 11% 14%
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15. Do you believe that Limited Removal Action excavation limits are being exceeded without natification to
DEP?

Often Sometimes Rarely Unsure
DEP Staff 39% 47% 7% 7%
L SPs 3% 43% 44% 10%
Consultants 11% 39% 25% 25%

16. Towhat degree do you believe DEP staff have "let go" so that LSPs can exercise their professional judgment in
response actions?

IRAs & RAMs
Not Just Too Unsure
enough enough much
1 2 3 4 5
DEP Staff 2% 10% 35% 25% 19% 9%
L SPs 13% 23% 54% 5% 1% 4%
Consultants 14% 14% 43% 11% 4% 14%
Tier | Permits
Not Just Too Unsure
enough enough much
1 2 3 4 5
DEP Staff 1% 7% 44% 23% 9% 16%
L SPs 8% 23% 53% 2% 2% 12%
Consultants 11% 11% 39% 11% 28%
Audits
Not Just Too Unsure
enough enough much
1 2 3 4 5
DEP Staff 12% 37% 18% 21% 12%
L SPs 25% 32% 28% 5% 1% 9%
Consultants 14% 29% 18% 11% 7% 21%
17. How consistent are the DEP Regional Officesin implementing the new MCP?
Consistent Somewhat Not Unsure
Consistent Consistent
DEP Staff 16% 58% 19% 7%
L SPs 11% 58% 29% 2%
Consaultants 18% 32% 36% 14%

18. Pleaserate the effectiveness of the following DEP actions for ensuring that response actions comply with MCP
standards?

Audits
Effective Somewhat Not Unsure
Effective Effective
DEP Staff 39% 40% 18% 3%
L SPs 44% 42% 9% 5%
Consaultants 36% 43% 11% 10%
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Screening of LSP submittals

Effective Somewhat Not Unsure
Effective Effective
DEP Staff 30% 56% 9% 5%
L SPs 45% 43% 7% 5%
Consaultants 39% 32% 14% 15%
Ste inspections (outside formal audit process)
Effective Somewhat Not Unsure
Effective Effective
DEP Staff 35% 44% 11% 10%
L SPs 21% 55% 16% 8%
Consaultants 25% 57% 18%
LSP training
Effective Somewhat Not Unsure
Effective Effective
DEP Staff 23% 63% 5% 9%
L SPs 69% 26% 2% 3%
Consaultants 54% 32% 3% 11%
I ssuing guidance
Effective Somewhat Not Unsure
Effective Effective
DEP Staff 26% 60% 7% 7%
L SPs 69% 27% 2% 2%
Consaultants 64% 25% 4% 7%

19. To maintain adequate oversight of the privatized program, DEP requires private parties to submit information
at specific pointsin the cleanup process. Does DEP require the appropriate amount of information?

Too Right Too Unsure
Little Amount Much
DEP Staff 17% 67% 9% 7%
L SPs 7% 70% 19% 4%
Consaultants 68% 21% 11%

20. Do you believe that assessing annual compliance fees provides an incentive to PRPs to clean up their sites

quickly?
I ncentive Disincentive No Unsure
Effect
DEP Staff 49% 5% 42% 4%
L SPs 56% 2% 41% 1%
Consultants 46% 4% 46% 4%
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21. Do you believe that 21E program provides sufficient opportunities for public involvement?

Sufficient Somewhat Not Too Unsure
Sufficient Sufficient Much
DEP Staff 49% 33% 7% 7% 4%
L SPs 68% 15% 2% 14% 1%
Consaultants 68% 11% 10% 8% 3%

22. Wherethe public hasindicated an interest in becoming involved in planning response actions, do you believe
they have been adequatdly involved?

Adequate Somewhat Not Unsure
Adeguate Adeguate
DEP Staff 42% 46% 7% 5%
L SPs 63% 22% 3% 12%
Consultants 32% 39% 7% 22%
23. Compared to the old 21E program, has the level of public involvement changed?

I ncr eased Decreased No Change Unsure
DEP Staff 26% 11% 54% 9%
L SPs 38% 5% 48% 9%
Consultants 46% 17% 36% 11%

24. Do you believe the Numerical Ranking System (NRS) is appropriately classifying sitesinto Tier categories?

Appropriate Somewhat Not Unsure
Appropriate Appropriate
DEP Staff 16% 39% 42% 3%
L SPs 67% 29% 4%
Consultants 57% 29% 3% 11%

25. Do you believe the NRS is overestimating risks (putting too many sitesinto Tier 1) or underestimating risk
(putting too many sitesinto Tier 11), or adequately assigning risk?

Under estimating Over estimating Adeguate Unsure
DEP Staff 65% 3% 25% 7%
L SPs 8% 16% 73% 3%
Consultants 14% 14% 54% 18%

26. Do you believe the choice of different cleanup standards for soil and groundwater depending on site uses and
likely exposures are clear, protective, certain and reasonable?

Clear
Agree Somewhat Agree Disagree Unsure
DEP Staff 54% 39% 5% 2%
L SPs 63% 271% 8% 2%
Consultants 57% 36% 4% 3%
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Protective

Agree Somewhat Agree Disagree Unsure
DEP Staff 38.6% 38.6% 19.3% 3.5%
L SPs 74.2% 19.5% 5.5% .8%
Consaultants 64.3% 32.1% 3.6%
Certain
Agree Somewhat Agree Disagree Unsure
DEP Staff 25% 60% 10% 5%
L SPs 41% 49% 9% 1%
Consaultants 29% 53% 11% 7%
Reasonable
Agree Somewhat Agree Disagree Unsure
DEP Staff 47% 40% 9% 4%
L SPs 44% 41% 13% 2%
Consaultants 32% 54% 11% 3%
27. How confident are L SPs about performing or reviewing risk characterizations which employ
Method 2 or Method 3?
Method 1
Confident Somewhat Confident Not Unsure
Confident
DEP Staff 60% 28% 12%
L SPs 91% 5% 1% 3%
Consaultants 75% 14% 11%
Method 2
Confident Somewhat Confident Not Unsure
Confident
DEP Staff 7% 56% 23% 14%
L SPs 31% 58% 8% 3%
Consaultants 17% 54% 14% 15%
Method 3
Confident Somewhat Confident Not Unsure
Confident
DEP Staff 7% 35% 44% 14%
L SPs 24% 50% 23% 3%
Consaultants 7% 57% 22% 14%
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28. Do you believe that the risk characterization methods in the MCP adequately and consistently protect health,
safety, public welfare and the environment?

Method 1
Protective Low High Unsure
1 2 3 4 5
DEP Staff 5% 12% 25% 30% 12% 16%
L SPs 1% 10% 23% 58% 8%
Consultants 11% 28% 43% 18%
Consistent Low High Unsure
1 2 3 4 5
DEP Staff 4% 5% 26% 30% 19% 16%
L SPs 4% 15% 24% 48% 9%
Consultants 4% 21% 32% 25% 18%
Method 2
Protective Low High Unsure
1 2 3 4 5
DEP Staff 7% 17% 39% 19% 18%
L SPs 6% 16% 37% 29% 12%
Consultants 4% 18% 28% 25% 25%
Consistent Low High Unsure
1 2 3 4 5
DEP Staff 5% 19% 39% 19% 18%
L SPs 1% 13% 26% 271% 20% 13%
Consultants 3% 29% 29% 14% 25%
Method 3
Protective Low High Unsure
1 2 3 4 5
DEP Staff 16% 23% 23% 19% 2% 17%
L SPs 5% 2% 23% 30% 29% 11%
Consultants 3% 11% 18% 25% 18% 25%
Consistent Low High Unsure
1 2 3 4 5
DEP Staff 19% 26% 25% 11% 2% 17%
L SPs 8% 12% 29% 19% 20% 12%
Consultants 11% 18% 25% 14% 7% 25%

29. If you have experience with Method 3, do you believe that contamination is being |eft in the environment that
should be removed?

Often Sometimes Rarely Unsure
DEP Staff 37% 40% 5% 18%
L SPs 6% 31% 51% 12%
Consultants 7% 39% 32% 22%
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30. Towhat extent do you believe remedial systems (e.g., pump and treat) are being turned off prematurely or not

maintained?
Often Sometimes Rarely Unsure
DEP Staff 44% 40% 4% 12%
L SPs 8% 46% 32% 14%
Consultants 18% 36% 21% 25%

31. Do you believe that DEP has provided enough guidance and technical assistance for LSPs to comply with the
MCP s Response Action Performance Standard?

Enough Not enough Too Much Unsure
DEP Staff 49% 39% 5% 7%
L SPs 46% 43% 5% 6%
Consultants 32% 43% 25%
32. Please rate the following BWSC education and outreach efforts on the 21E program:
MCP Q&As
Usefulness Low High Unsure
1 2 3 4 5
DEP Staff 5% 16% 54% 14% 11%
L SPs 1% 10% 34% 52% 3%
Consultants 4% 21% 18% 50% 7%
Quiality Low High Unsure
1 2 3 4 5
DEP Staff 10% 16% 53% 11% 10%
L SPs 1% 18% 40% 38% 3%
Consultants 4% 21% 25% 43% 7%
Fact Sheets
Usefulness Low High Unsure
1 2 3 4 5
DEP Staff 5% 32% 39% 12% 12%
L SPs 1% 20% 39% 35% 5%
Consultants 4% 25% 21% 43% 7%
Quiality Low High Unsure
1 2 3 4 5
DEP Staff 5% 33% 39% 11% 12%
L SPs 1% 1% 21% 38% 34% 5%
Consultants 4% 36% 21% 32% 7%
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MCP Help Line

Usefulness Low High Unsure
1 2 3 4 5
DEP Staff 4% 30% 19% 26% 5% 16%
L SPs 13% 24% 26% 25% 9% 3%
Consultants 18% 28% 14% 18% 11% 11%
Quiality Low High Unsure
1 2 3 4 5
DEP Staff 2% 33% 25% 16% 7% 17%
L SPs 16% 28% 28% 20% 3% 5%
Consultants 11% 28% 18% 18% 11% 14%
Technical Assistance from Regional Staff
Usefulness Low High Unsure
1 2 3 4 5
DEP Staff 18% 51% 14% 17%
L SPs 1% 16% 30% 34% 15% 4%
Consultants 11% 3% 29% 25% 18% 14%
Quiality Low High Unsure
1 2 3 4 5
DEP Staff 25% 47% 11% 17%
L SPs 2% 22% 33% 30% 9% 4%
Consultants 11% 7% 29% 25% 14% 14%
LSP Training
Usefulness Low High Unsure
1 2 3 4 5
DEP Staff 2% 3% 25% 44% 12% 14%
L SPs 1% 3% 12% 45% 35% 4%
Consultants 11% 7% 15% 46% 7% 14%
Quiality Low High Unsure
1 2 3 4 5
DEP Staff 2% 3% 28% 46% 7% 14%
L SPs 2% 2% 15% 53% 25% 3%
Consultants 4% 18% 14% 43% 7% 14%

33. Towhat extent do you believe LSPs are “cutting corners’ (e.g., failing to meet applicable standards of care) in
response to PRP/market pressures?

Often Sometimes Rarely Unsure
DEP Staff 65% 33% 2%
L SPs 9% 47% 40% 4%
Consultants 7% 36% 43% 14%
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34. How have the overall cleanup costs changed under the new program?

Assessment/analytical

Decr eased No Difference I ncreased Unsure
DEP Staff 23% 23% 31% 23%
L SPs 19% 25% 55% 1%
Consaultants 18% 14% 50% 18%
Remediation

Decr eased No Difference I ncreased Unsure
DEP Staff 26% 30% 23% 21%
L SPs 37% 39% 23% 1%
Consaultants 32% 25% 25% 18%

Legal

Decr eased No Difference I ncreased Unsure
DEP Staff 16% 22% 37% 25%
L SPs 34% 32% 29% 5%
Consaultants 18% 18% 39% 25%

35. Towhat extent does the PRP s budget for response actions influence the assessment and remedial actions

chosen for asite.

Greatly Somewhat Slightly Unsure
DEP Staff 86% 9% 5%
L SPs 47% 41% 10% 2%
Consultants 57% 32% 7% 4%

36. An overall goal of the 21E redesign in 1993 was to find a balance between the “cookbook” method of
regulatory oversight and providing “flexibility” to the PRP and LSP in making cleanup decisions. Do you believe

that DEP should move more in a specific direction?

More More Stay the Unsure
Specificity Flexibility Same
DEP Staff 47% 14% 32% 7%
L SPs 7% 44% 45% 4%
Consultants 10% 43% 36% 11%
37. How confident are you about the data you receive from laboratories?
Soil analyses
Confident Somewhat Not Unsure
Confident Confident
DEP Staff 33% 43% 19% 5%
L SPs 56% 38% 5% 1%
Consultants 46% 46% 4% 4%
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Ground water analyses

Confident Somewhat Not Unsure
Confident Confident
DEP Staff 35% 48% 12% 5%
L SPs 75% 23% 1% 1%
Consaultants 46% 50% 4%
VPH/EPH
Confident Somewhat Not Unsure
Confident Confident
DEP Staff 15% 53% 26% 6%
L SPs 25% 45% 28% 2%
Consaultants 14% 61% 21% 4%

38. Do you believe DEP should certify laboratories for soil analysis for 21E sites?

Yes No Unsure
DEP Staff 79% 19% 2%
L SPs 72% 23% 5%
Consaultants 71% 25% 4%

39. If you are an LSP, how many times has a PRP terminated or threatened to terminate your services because you

believed certain response actions were needed which the PRP did not want to implement?

None 1-5 6-10 >10 Unsure
DEP Staff 2% 1% 97%
L SPs 41% 45% 7% 3% 4%
Consaultants 3% 4% 4% 89%

40. The LSP Board has now licensed 470 LSPs. Based on the competence and knowledge of the L SPs you have

encountered, do you believe that the Board' s standards for licensure are stringent enough?

Stringent Somewhat Not Stringent Unsure No Reply
Stringent Enough
DEP Staff 5% 23% 47% 16% 9%
L SPs 32% 32% 26% 8% 2%
Consultants 32% 25% 14% 11% 18%

41. Have you encountered any L SPs who you believe do not have the technical and/or regulatory knowledge or
experience to provide competent professional services?

None 1-10 10-20 >20 Unsure
DEP Staff 3% 65% 16% 9% 7%
L SPs 14% 2% 5% 5% 4%
Consultants 21% 57% 4% 18%
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42. One qualification for licensure asan LSP isthat an individual have 5 years of relevant professional experience
working as a principal decision-maker on projects involving site investigation, risk characterization, and/or
remediation at contaminated sites. Isthis sufficient experience to be an LSP?

Sufficient Morethan Not Sufficient Unsure No Reply
Sufficient Enough

DEP Staff 53% 5% 25% 14% 3%

L SPs 63% 6% 23% 6% 2%

Consultants 62% 21% 3% 14%
43. Given what you know about the Board' s licensing examination, how would you rate the difficulty of the
exam?

About Right Too Easy Too Hard Unsure No Reply

DEP Staff 22.8% 31.6% 1.8% 22.8% 21.1%

L SPs 75% 13.3% 3.1% 4.7% 3.1%

Consultants 21.4% 7.1% 7.1% 25% 39.3%

44. TheLSPlicenseisa“genera” licensein that it allows a licensee to render opinions regarding al major
components of waste site cleanup work (site investigation, risk characterization, and remediation) and for all types
of sites (smple and complex). Would the 21E program be improved by establishing separate qualifications and
awarding separate licenses for the following areas of cleanup work?

Assessment
Yes No Unsure No Reply
DEP Staff 36.8% 38.6% 12.3% 12.3
L SPs 14.1% 81.3 2.3% 2.3%
Consultants 28.6% 53.6% 3.6% 14.3%
Risk characterization
Yes No Unsure No Reply
DEP Staff 54.4% 26.3% 7% 12.3%
L SPs 22.7% 69.5% 5.5% 2.3%
Consultants 42.9% 35.7% 7.1% 14.3%
Remediation
Yes No Unsure No Reply
DEP Staff 43.8% 36.8% 8.8% 10.5%
L SPs 13.3% 82% 2.3% 2.3%
Consultants 32.1% 46.4% 7.1% 14.3%
Underground storage tank removals
Yes No Unsure No Reply
DEP Staff 38.6% 40.3% 7% 14%
L SPs 9.4% 85.9% 2.3% 2.3%
Consultants 17.9% 64.3% 3.6% 14.3%
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45. Are DEP and the LSP Board doing enough to ensure that the standard of practice by LSPsis sufficient to
protect health, safety, public welfare and the environment?

Doing More Should Doing Too Unsure No Reply
Enough Be Done Much
DEP Staff 7% 78.9% 8.8% 5.3%
L SPs 54.7% 22.7% 13.3% 6.3% 3.1%
Consultants 35.7% 32.1% 7.1% 10.7% 14.3%
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Part 3: Survey Questionsfor Citizensand Local Officials

1. What isthe Tier Classification of the site with which you are most involved?

Citizen
38% Tier |1A 21% Tier IC 3% Unclassified
3% Tier IB 21% Tier Il 6% Unknown

L ocal Official
38% Tier |A 21% Tier IC 3% Unclassified
3% Tier IB 21% Tier Il 6% Unknown

2. Inyour opinion, how do most people find out about disposal sitesin their communities (please indicate top three
by writing 1, 2, and 3)?

Citizen Local Official

29% 53% Reading articlesin local newspapers

3% 3% Reading Legal Noticesin local newspaper

0% 1% Reading Notices in the Environmental Monitor published by the
Executive Office of Environmental Affairs (EOEA)

0% 17% Talking with Local Officials

32% 14% Talking with neighbors

24% 0% Talking with an environmental advocacy group

0% 0% Visiting DEP s Office and reviewing site lists/files

0% 0% Viewing siteslists on DEP s World Wide Web Page

3% 12% Seeing field/construction activity in the community

0% 1% Other

4. Do you receive or regularly review the Environmental Monitor published by EOEA ?

Yes No
Citizen 21%s 76%
Local Official 34% 66%

5. Areyou familiar with the specific opportunities which the Massachusetts Contingency Plan regulations provide
for public involvement during the assessment and cleanup of a site?

Familiar Somewhat familiar Not familiar
Citizen 47% 32% 18%
L ocal Official 35% 47% 16%

6. How would you rate the effectiveness of the following opportunities for public involvement?

Effective Somewhat effective Not Effective
Placing cleanup plans and reportsin
thelocal library for citizen review
Citizen 24% 44% 29%
L ocal Official 34% 45% 17%
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Effective Somewhat effective Not Effective

Giving citizens the opportunity to
comment on cleanup plans and reports

Citizen 38% 44% 15%
L ocal Official 34% 40% 15%

Holding public meetings to provide site

updates and listen to citizen concerns
Citizen 47% 29% 15%
L ocal Official 52% 29% 10%

Mailing citizens fact sheets which describe

Site activities
Citizen 38% 24% 15%
L ocal Official 37% 35% 17%

7. Areyou familiar with the process for designating a site as a Public Involvement Plan (PIP) site?

Yes No
Citizen 82%s 15%
Local Official 44% 53%

8. If yes, how did you learn about it?

Citizen Local Official

6% 8% Reading articlesin local newspapers

9% 0% Reading Legal Noticesin local newspaper

0% 3% Reading Notices in the Environmental Monitor published by the
Executive Office of Environmental Affairs (EOEA)

0% 5% Talking with Local Officials

12% 0% Talking with neighbors

24% 0% Talking with an environmental advocacy group

18% 21% Talking with DEP

6% 6% Other

9. From your experience, where the public has indicated an interest in becoming involved in planning response
actions, do you believe they have been adequately involved?

Adeguate Somewhat Adequate Not adequate
Citizen 18% 44% 35%
L ocal Official 31% 45% 15%

10. How has public involvement been affected at sites where DEP no longer directly oversees response actions
(i.e. steswhere a Licensed Site Professional oversees the work)?

Positive effect  Negative effect No effect
Citizen 15% 56% 18%
L ocal Official 21% 16% 40%
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TECHNICAL ASSISTANCE GRANTS (TAGS)

Local Officials- 10
Citizens - 13

1. Towhat extent are TAGs resulting in a better understanding of technical and scientific information?

Greatly M oderately Slightly
L ocal Officials 271% 40% 33%
Citizens 2% 28% 0%

2. Towhat extent are TAGs resulting in more influence over assessment and cleanup decisions?

Greatly M oderately Slightly
L ocal Officials 29% 29% 42%
Citizens 65% 35% 0%

3. Hasuse of a TAG grant affected your relationship with the PRP in any way?

Greatly M oderately Slightly
L ocal Officials 29% 7% 64%
Citizens 50% 7% 43%

4. How would you rate the ease of the following administrative requirements of the TAG program?

Poor OK
Excellent

L ocal Officials 1 2 3 4 5

Scoping Session 30% 0% 50% 10% 10%
Payment Voucher Process 30% 10% 50% 10% 0%
Legal Entity Formation 10% 10% 70% 10% 0%
Subcontracting 10% 0% 70% 20% 0%
Quarterly Reporting 10% 20% 40% 20% 0%
Final Annual Report 10% 10% 50% 20% 10%
Citizens 1 2 3 4 5

Scoping Session 10% 0% 40% 30% 20%
Payment Voucher Process 0% 8% 33% 58% 0%
Legal Entity Formation 0% 45% 45% 10% 0%
Subcontracting 0% 0% 21% 43% 36%
Quarterly Reporting 0% 0% 23% 69% 8%
Final Annual Report 0% 0% 63% 37% 0%
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Part 4. Survey Questionsfor Site Owners/ Operators

1. Based on your experience, please rate the following components of the redesigned program:

Excellent OK Poor No
Response
Protectiveness of
cleanup standards 53% 39% 3% 6%
Working with DEP 42% 47% 7% 4%
Flexibility in performing 39% 45% 11% 5%
cleanup
Cost of assessment and 13% 53% 31% 4%
cleanup
Reasonabl eness of 20% 58% 19% 4%
reguirements
Public involvement 23% 50% 11%
16%
opportunities
Quality of LSP work 59% 32% 7% 3%

2. Please rate the process which releases must follow in the MCP in terms of :

Efficiency (i.e., can releases move quickly through the system?)
Flexibility (i.e., are there enough options available to resol ve a contamination problem?)
Certainty (i.e., arethere clear standards for entering and exiting the system?)

Poor OK Excellent No
Response
Efficiency 6% 10% 38% 29% 11% 6%
Flexibility 10% 14% 34% 28% 9% 6%
Certainty 11% 11% 35% 27% 9% 6%

3. Towhat extent does the fear of DEP enforcement motivate private parties to move forward with conducting
cleanup actions?

51% Gresatly 31% Moderately 13% Slightly 6% No Response
4. Towhat extent do assessing annual compliance fees motivate private parties to move forward with conducting
cleanup actions?

33% Gresatly 33% Moderately 22% Slightly 11% No Response
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5. Have you found that prospective purchasers of property are willing to rely on L SP Opinions about
environmental conditions (wherethe LSP is hired by the seller)?

26% Often willing 26% Sometimeswilling 10% Rardy willing 37% No Response

6. Have you found that lenders are willing to finance properties based on LSP Opinions (wherethe LSPis hired by
the property owner)?

25% Often willing 28% Sometimeswilling 8% Rarey willing 40% No Response

7. Doyou believethat it iseasier in the redesigned program for smaller rel eases to move quickly through and exit
the system?

54% Easer 6% Harder 17% No change 23% No Response

8. How have the overall cleanup costs changed under the new program?

Decreased No difference Increased No
Response
Assessment/analytical  13% 32% 28% 26%
Remediation 18% 38% 17% 27%
Legal 19% 35% 17% 29%
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Part 5: Lender Survey Results

I ntroduction

Lenders play an indirect, but important role in the cleanup process by providing financing

for site cleanup. Under the old 21E program, lenders were reluctant to lend on contaminated sites
due to concerns about potential liability and the sometimes long and costly process necessary to
clean up the site and restore full value to the property.

One aim of the 1992 revisonsto chapter 21E was to encourage more lending on

contaminated sites. Therevisonsincluded limited liability relief for lenders and the privatized
program was designed to smplify and expedite the cleanup process. The program evaluation
examined the effect of the revised program on the lending community by focusing on the
following key issues:

Has lending increased under the revised program? If yes, to what extent isthat a result of
the program or aresult of other factors? If no, what can DEP do to encourage the lending
community to make loans on contaminated sites?

Do the existing lender liahility provisions provide an adequate level of comfort to lenders?

Arelendersrelying on Licensed Site Professional (LSP) opinions? Arethey are willing to
make |loans based on these opinions, using the standards and tools of the MCP?

Program Evaluation Process

The program evaluation included three steps to evaluate the effect of the revised program

on lenders:

1(a).

A lenders focus group. Thefocus group had eight participants who provided general
and anecdotal feedback on the revised program. These participantsincluded
representatives from large banks and small community banks, an environmental specialist
from alarge bank, a secondary lender and a representative of a professional organization
of bankers.

A survey of lenders. A survey was mailed out to all members of the Massachusetts
Bankers Association, including large, mid-sized and smaller community banks. DEP
received atotal of 68 responses. The survey included 11 questions focused on lending and
11 general questions about the program. The survey also provided space for lendersto
writein their own comments.

Other survey results. Relevant questions were included in surveys of LSPs, Site Owners
and DEP staff.
Arelenders making moreloansunder therevised 21E program?
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The lenders who participated in the focus group stated that, in general, lenders are more
likely to make loans under the privatized program. The key change is that the new program is
more predictable. It provides clear thresholds to determine which properties must be reported
and also when properties are clean enough to consider the cleanup to be complete.

Lendersin the focus group said that predictability and the ability to quantify risk are key
factorsin determining whether to make aloan. Accordingly, they said they are more likely to
provide short-term construction loans on contaminated property than long-term financing. Thisis
because lenders do not know what will happen to a sitein the long run, particularly if cleanup
takes longer than project construction. Likewise, lenders are more willing to lend on asitewith a
permanent solution rather than atemporary solution. Thisis because a temporary cleanup leve
presents an unknown risk. If the bank cannot quantify the uncertainty, it will not lend on the site.

Two survey questions addressed the lenders’ experience with the revised 21E program.
One question asked “If you have worked with the old 21E program, would you say your overall
experience with the new program was better, about the same or worse?’ Sixty-sx percent said it
was better, 34 percent said it was about the same. No lenders said it was worse.

A second question asked, “Do you believe more sites are going forward with response
actionsin thenew program?’ Seventy-one percent said more sites, 27 percent said no change
and only 2 percent said fewer are moving forward.

1(b). Towhat extent can theincreasein lending due be attributed to increased strength of
the economy?

Thelenders in the focus group stated that it is difficult to determine to what degree the
increasein lending on contaminated sitesis due to the stronger economy and to what degreeit is
the result of the new program. A community lender stated that even with the improved economy
the economic viability of the project isthe key. If numbers work, they will make aloan. If aste
isin an economically distressed area, it may need public ass stance to make the project work.

2. What arethe lenders greatest concerns?

The lender survey asked lendersto evaluate the level of market risk associated with six
different factors under the new 21E program. The lenders greatest concerns are (1) the
complexity of the 21E program, (2) potential for cost overruns and (3) market value of the
collateral. A moderate level of risk was associated with the potential for liability under Chapter
21E and the lowest level of risk was associated with reliance on licensed site professionals.'™

Table 1: Lender’sRisk

[ Level of Risk | Low | Average | High | Total |

19% The questionnaire asked respondents to rate the level of risk from 1 (low risk) to 5 (high risk). For the purposes
of reporting the results in a concise manner, the low risk and moderate low risk responses (1 and 2) were combined
and the moderately high and high risk responses (4 and 5) were combined.
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Responses

Potential 21E Liability 7 (11.5%) | 8 (13%) 46 (75.5%) | 61
Complexity of cleanup process 0 7 (11%) 55 (89%) | 62
Potential cost overruns 1(15%) |5 (8%) 54 (90%) | 60
Market value of contamin. 2 (3%) 8 (13%) 51 (85%) 61
propt.

Length of timeto cleanup site 1 (1.5%) | 13(21%) 48 (77.5%) | 62
Reliance on LSPs 14 (23%) 15 (24.5%) | 32 (52.5%) | 61

(&) Complexity of program

Almost 90 percent of the lenders stated that the complexity of the 21E program presented
amoderately high to high market risk. Thisresponse was the same for all sizes of banks. The
respondents wrote several comments related to the complexity of the program. For example,
“From alay person’s perspective, the MCP can be very confusing . . . . Thisall addsup to a
certain leve of [discomfort] for the average banker. When you are unsure, you tend to be on the
conservative side. . . . LSPs by their technical nature often don't break it down for usin English.
Until more of an effort is made by everyone to communicate effectively, lending on contaminated
siteswill beimpeded.” Another lender stated “ more progress towards streamlining the MCP
would aso help. . . . itisvery complicated. For non-technical people, such as mysdf,
understanding a property’ s status is often times problematic. If we as bankers are unableto
quantify and qualify the risks associated with a deal we will either rgect it entirely or priceit
beyond feasibility.”

(b) Potential for cost overruns and market value of the collateral

Cost overruns and the value of the contaminated collateral are concernsthat are related to,
but not directly under the control of the 21E program. However, they present alarge perceived
risk and obstacle to lending on contaminated sites. Ninety percent of the lenders said the potential
for cost overruns was a moderately high to high risk. Eighty-five percent of the lenders said the
market value of the contaminated collateral was a moderately high to high risk. Again, the
responses were similar, regardless of the size of the bank. The comments provided in the surveys
explained these results. The lenders stated that it is overall risk associated with the site, including
potential 21E liability that determines whether or not the lender is willing to lend. “The decison
to remediate or abandon a siteis predicated on the ability to make a profit or minimizealoss. It
isessential that those in charge of oversight understand the economic redlities that the rest of us

live by.”

3. Dotheexisting lender liability provisions provide an adequate level of comfort to
lenders?

Asindicated in Table 1, 75 percent of the lenders placed a moderately high to high leve of
risk on the potential for liability under Chapter 21E. Small, medium and large banks had similar
responses to this question. The lenders generally evaluated lender liability as alower risk than the
complexity of the program, the potential for cost overruns and the market value of the collateral.
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Two lenders who had greater concerns about lender liability wrote the following comments.
One lender wrote, “ My impression, as a banker, has always been to stay as far away as possible
from anything remotely contaminated because of the potential liability. The government’s
approach of searching far and wide for the deep pockets just makes everybody run.

Consequently, the dollars flow away from these sites rather than to them.” However, this lender
also acknowledged that some of this concern was more perception. He stated “the banking
industry’s perception, both real and imagined, of the dangers inherent with contaminated collateral
must be dealt with realigtically.” Another lender stated “alender should not be assessed any
cleanup costs --even based on a foreclosure deed -- unless the lender caused the contamination.”

4. Arelendersarereying on Licensed Site Professional (L SP) opinions? Arethey are
willing to make loans based on these opinions, using the standards and tools of the M CP?

Question 6 of the survey asked “How confident are you in relying on L SP opinions when
reviewing applications for loans?’ The respondents reported moderately high to high levels of
confidence in relying on LSP opinions. The response to this question was similar for small and
large banks. However, the comments indicated that larger banks will often confirm LSP opinions
by hiring their own LSPs or using their own environmental staff, while the smaller banks more
often rely exclusively on the LSP opinion. A lender in the focus group who is from a small
community bank stated that he relies solely on the LSP report. He explained that if the LSP says
it isclean, then the bank will make aloan. They do not have any means to check the quality of
the LSP opinion.

Additional survey questions asked lenders about the quality of the LSPS work. In
general, lenders stated that the standard of care exercised by L SPs was reasonable (94%) and only
6% stated that it was too conservative. Approximately one-half of the respondents said that the
standard of care has improved over the past four yearsand one-half said that there was no
change. Seventy-three percent of the respondents said that the overall quality of assessment and
cleanup work has improved as a result of the LSP program. Twenty-seven percent said there was
no change and no respondents said that quality has decreased.

Overdl, lendersreported arelatively high level of confidencein the quality of the LSPS
work. However, thisdid not necessarily trandate into alow perception of market risk. AsTable
1 illustrates, approximately one-half of the surveyed lenders percelve moderatdly high to high
levels of risk in relying on LSPs. These concerns are greatest among the smaller banks while
thereisreatively little concern among the larger banks (see Table 2). Some of the comments
illustrated the small banks concerns. A few of these lenders asked for more DEP audits and for
DEP to publish results of the auditsin order to assst the banksin determining which LSPs are
most reliable.

Table2: Rdiance on L SPYSize of Bank

Bank Assets Low Risk Avg. Risk | HighRisk | Total
$1-250 million | 2 (8%) 7 (28%) 16 (64%) 25
$250 -500 3 (16%) 5 (26%) 11 (58%) 19
$500-1,000 6 (55%) 1 (9%) 4 (36%) 11
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[ >$1,000 |2(40%) |2(40%) | 1(20%) |5 |

Related questions were included in the surveys of LSPs, site owners and DEP staff. Al
groups found a high level of reliance on LSP opinions. One question asked “ Are lenders willing
to finance properties based on LSP opinions?’ 98 percent of LSPs, 98 percent of DEP staff and
87 percent of site owner responded that lenders sometimes or often rely on LSP opinions.

Table3: LSPs, Site Ownersand DEP Staff Respondents:
Arelenderswilling to finance properties based on L SP opinions?

Respondents Rarely Sometimes | Often Total
LSPs 3 (2%) 48 (40%) | 70 (58%) 121
Site Owners 32 (13%) 109 (46%) | 97 (41%) 238
DEP Staff 1(2%) 28 (65%) | 14 (33%) 43

A second, related question asked if prospective purchasers were willing to rely on LSP
opinions. Again, therewas a very high level of reliance on the LSP opinions among all surveyed
groups. 98 percent of lenders and LSPs, 84 percent of site owners and 96 percent of DEP staff
reported that prospective purchasers sometimes or often rely on LSP opinions.

Table4: LSPs, Site Ownersand DEP Staff Respondents:
Are prospective purchaserswilling to rely on L SP opinions?

Respondents Rarely Sometimes | Often Total
Lenders 1 (2%) 26 (42%) | 35 (56%) 62
LSPs 2 (2%) 41(33%) | 81(65%) | 124
SiteOwners | 41 (16%) | 104 (42%) | 104 (42%) | 249
DEP Staff 2 (4%) 28(58%) | 18(38%) | 48
5. Arelenders making loans on sites with Activity and Use Limitations (AULS)?

Lenders are not yet clear on their views of AULS. One lender summed up the lenders
sentiments in his comments “(1) AULSs have been minimally embraced with limited acceptance; (2)
appraisers seem challenged to speculate on the impact on value from AULS.” The survey results
reflect this uncertainty. When asked if they are likely to make aloan on a property with a
completed cleanup that meets state standards, but has an AUL, 55 percent of the lenders said
they were “somewnhat likely.” Only 28 percent said they would be likely to make aloan and 17%
said it was not likely. These results did not vary according to the size of the banks.

The lenders al so expressed uncertainty about the long-term impact of AULs. When asked
if AULs can truly be enforced to “lock in” site uses to prevent future exposure to contamination
left on a Site after cleanup, 57.5 percent of the lenders answered “sometimes,” while 13.5 percent
said “no” and 29 percent said “yes.” In areated question, the lenders were asked “In your
experience, are private parties complying with the terms of AULS?’

2 percent of the lenders said “few” parties are complying, 42 percent said “some,” and 56 percent
said “most.” The larger banks tended to see most parties complying (92% said most were
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complying). The smaller banks had greater uncertainty (53% said “some” were complying and
44% said “ most”).

Participants in the focus group also expressed some concerns over the marketability of
siteswith AULs. Onelender said that a cleaned site with an AUL may meet DEP standards, but
may be less marketable than a cleaned site without any restrictions. Another lender said that an
AUL restricting an industrial siteto industrial useis not a problem. But an AUL that restricts the
type of structure or limits uses that otherwise could go on at the property will affect marketability.

Conclusions

Lenders reported that the new 21E program is an improvement over the old program,
which the lenders described as dower and riskier from a lending perspective. In genera lenders
arereying on LSP opinions and on the privatized system. However, lenders find the complexity
of the 21E program to be problematic. They also are concerned about the risks of potential cost
overruns and reduced market value of contaminated collateral. To alesser degree, they are also
concerned about potential 21E liability. Finally, lenders have not fully accepted AULS as a tool
and they are till trying to establish what impact AULs have on market risk.

Areas Where Lender Comfort Could Be Improved:

Complexity of the 21E Program - One aim of the Program Evaluation isto review the
regulations and procedures to determine how it can be streamlined. Thiswork is currently
underway.

Potential for Cost Overrunsand M arket Value of the Collateral - The proposed
Brownfields bill includes the Redevel opment Accessto Capital (RAC) program which will
address these concerns by providing environmental insurance (including cost overrun
insurance) and loan guarantees to reduce theserisks. It will be important to re-evaluate these
issuesin afew years to determine: (a) how many banks take advantage of the RAC program;
and (b) if the RAC program adequately addresses these concerns.

Lender Liability - The Brownfields bill will address this concern by providing a broader
liability exemption for lenders and by clarifying the post-foreclosure duties required to
maintain the exemption. It would also be worthwhile to re-evaluate thisissue in afew years
to determineif the lender liability provisonsin the Brownfieds bill have the intended effect.

Reliance on LSPs - Although lenders report that they are currently relying on LSP opinions,
DEP will be taking some steps that can increase the lenders confidence in thisrdiance. DEP
will be conducting more audits on Sites over the next several years. The audits will identify
and document any problemsin site cleanups. As requested by the survey respondents, the
audits may also identify individual LSPswho have a pattern of failing to meet the standard of
care.
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Activity and Use Limitations- As part of the program evaluation, DEP conducted a review
of AULs. DEP identified a number of problems with the type of restrictions, level of
information provided and procedural practices. Asaresult, DEPisin the process of drafting
a comprehensi ve guidance document on AULs and is providing training to LSPs.

Tabulation of Lender Survey
1. Respondents- 68

2. Doyou haveadivison in your lending institution that specifically deals with contaminated
properties and other environmental concerns?

13% Yes 86% No 1% No Reply
3. What are your total bank assetsin millions of dollars (from all MA branches) as of 12/31/97?

15% under $100 28% $100-250 29% $250-500
16% $500-100 10% Over $100 2% No Reply

4. What are your total commercial real estate loans (from all MA branches) as of 12/31/97?

22% under 10 million 34% 10-49 million 10% 50-99 million 6% 100-149 million
4% 150-200 million 3% over 200 million 21% No Reply

5. When you receive an application for aloan that will be collateralized by moderately
contaminated property, how likely are you to approve the loan (assuming the applicant is credit
worthy)?

3% Likely 34% Somewhat likely ~ 62% Not likely

6. How confident are you in relying on LSP opinions when reviewing applications for loans
(rating from low level of confidence to high level of confidence)?

Low Average High No Response
1 2 3 4 5
0% 1% 29% 44% 21% 4%
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7. In evaluating applications for loans on contaminated sites, how would you rate the level of
market risk associated with the following (rating from low risk to high risk):

Low High Unsure
1 2 3 4 5
Complexity of the cleanup process 0% 0% 10% 24% 57% 9%
Length of timeto clean up site 0% 1% 19% 31% 40% 9%
Reliance on Licensed Site Professionals 4% 16% 22% 24% 24% 10%
Potential 21e Liability 1% 9% 12% 18% 50% 10%
Potential for cleanup cost overruns 0% 1% 7% 37% 43% 12%
Market value of contaminated collateral 1% 1% 12% 21% 54% 10%

8. Prior to making aloan, do you ever require a Response Action Outcome (RAQO) Statement to
be filed with DEP, indicating that an L SP has determined that the cleanup is compl ete?

33% Often 33% Sometimes 21% Rarely 13% No Reply

9. Areyou likely to approve aloan on a property that has met state cleanup standards but which
has an Activity and Use Limitation (AUL) on the property (assume the AUL does not restrict
business operations)?

26% Likely 51% Somewhat likely 16% Not likely 7% No Reply

10. Isthe amount of time between filing aloan application and the loan closing longer for loans
on contaminated properties than on “clean” properties?

4% No 3% 1-2 weeks longer 60% 3-8 weeks longer
16% > 8 weeks longer 17% No Reply

11. (a) Was contamination ever discovered after you made aloan on a property?
53% Yes 44% No 3% No Reply
(b) If yes, did the unexpected cleanup costs affect the borrower’ s ability to repay the loan?
20% No effect 36% Borrower had difficulty repaying loan  44% Borrower did not repay loan

(c) Did the unexpected discovery of contamination make you less likely to commence
workout or foreclosure proceedings?

77% Yes 23% No
12. Do you believe more sites are going forward with response actions in the new program?
62% More 1% Fewer 24% No change 13% No Reply

13. Hasthe overall quality of assessment and cleanup work improved as a result of the LSP
program?

66% Improved 0% Becomeworse 25% No change 9% No Reply
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14. Do you find that prospective purchasers of property are willing to rely on LSP Opinions
about environmental conditions?

52% Oftenwilling 38% Sometimeswilling 1% Rarely willing 9% No Reply
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Appendix 2

Current Members
Waste Site Cleanup Program Advisory Committee

Don Cooper

Hutchins and Whed er

Organization: Associated Industries of
Massachusetts

Gregg Jordan

Gregg Jordan & Associates

Organization: Greater Boston Real Estate
Board

Marcy Crowley
Organization: Massachusetts Municipal
Association

Paul Kostecki
University of Massachusetts

Christopher Davis
Goodwin, Procter & Hoar
Organization: Boston Bar Association

Leon Lataille

MWRA

Organization: New England Water Works
Association

Larry Feldman
Goldberg-Zoino & Associates

Gretchen Latowsky
The John Snow Ingtitute/
Center for Environmental Health Studies

Ledie Gerstenfeld

Stone & Webster Environmental Engineering
Organization: Massachusetts Public Health
Association

Lauren Stiller Rikleen

Bowditch & Dewey, Garrahan & Lander
Organization: Small Business Association of
New England

Stephen Dodge Robert Sargent
M assachusetts Petroleum Council MassPIRG
Terrance Hayes Thomas J. Stevenson

Chatham Health Department
Organization: Massachusetts Health Officers
Association

Ambient Engineering, Inc.
Organization: American Consulting Engineers
Council of New England
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